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1

 CHAPTER ONE

 INTRODUCTION

(WHAT ARE THE COMMON FEATURES 

AND EFFECTS OF LEGAL ACTS AND 

OF RESPONSIBILITY, OR LIABILITY, 

OF JURISTIC PERSONS?)

Annals of Constantin Brancusi University Method of 
Law: An Essay on Stattement and Arrangement of Legal Standard of Conduct.

Evolution of law: select readings on the origin 
and development of legal institution. Volume III. 

Willenserklärung, Rechtsgeschäft und Rechtsgeschäftfähigkeit
Allgemeiner teil des Bürgerliches Gesetzbuch.

Allgemeiner Teil des Bürgerlichen Rechts
Allgemeiner teil des BGB

Systematische entwicklung der Lehre von der natürlichen Verbindlichkeit
Willenerklärung und rechtsgeschaft

Die gesammten materialen zum Bürgerlichen gesetsbuch für 
das Deutsche reich. Band I. Allgemeiner Teil des 
Bürgerlichen Rechts. Band II: Das Rechtsgeschäft

Responsibility and Fault
Oxford Journal of Legal Studies

The Oxford Handbook of Jurisprudence and 
Philosophy of Law Responsibil-
ity

Legal liability: The Main Approaches in 
Modern Science

Ethics of an Artificial Person: Lost Responsibility in Professions and Organizations

The American Journal of Comparative 
Law Corporate Personality: A Study in Jurisprudence. 

 Recht und Realität der Unternehmenskorporation
The Structure of the Corporation: a Legal Analysis
Die organisierte Rechtsperson: System und Probleme der 
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INTRODUCTION

(personhood)

(quasi delict)

“právní jednání” 

Personifikation im Zivilrecht Die werdende juris-
tische Person: Untersuchungen zum Gesellschafts- und Unternehmensrecht

The Personality Conception of the Legal Entity
Disregard of the Corporate Fiction and Allied Corporation 

Problems The Nature of the Corporation as 
a Legal Entity
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INTRODUCTION

ad hoc
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INTRODUCTION
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INTRODUCTION

(“sui generis”)
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INTRODUCTION
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INTRODUCTION
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INTRODUCTION

“ru ení”
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INTRODUCTION
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 CHAPTER T WO

 WHAT ENTITY CAN ENGAGE 

IN LEGAL CONDUCT?

 2.1 Introduction

(which term includes legal transactions, legal acts 
as well as legal actions—trans.)

 2.2 What is the meaning of conduct?

vis-à-vis

“Nevertheless, depending on circumstances, an unlawful state of affairs 
can even be caused by the behaviour of an individual who is incapable of controlling or assessing 
the consequences of his acts. On the contrary, unlawful conduct, even accidental, is a volitional and 
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WHAT IS THE MEANING OF CONDUCT?

vis-à-vis

vis-à-vis

conscious behaviour.” Teorie práva [Theory of Law]

Právo v portmoderní situaci [Law in Postmodern World]

“capable of assessing and controlling”
. A contrario,

“incapable of assessing or controlling” 

“If a minor who has 
not yet acquired full legal capacity or an individual who suffers from a mental disorder was incapable 
of controlling his behaviour and assessing its consequences, the victim is entitled to compensation 
for damage if this is fair with regard to the financial standing of the wrongdoer and victim.”
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WHAT ENTITY CAN ENGAGE IN LEGAL CONDUCT? 

 2.3 What are the specific aspects of legal conduct?

conditio sine qua non

 “from the viewpoint of the 
incentive behind such behaviour, law can be described as a system of norms intended 
to satisfy individual interests and equipped with enforcement powers”.

Reine Rechtslehre
Zur Rechtsfähigkeit von Verbänden im österreichischen bürgerlichen Recht

Zur Rechtsfähigkeit von Verbänden im österreichischen bürgerlichen Recht
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WHAT ARE THE SPECIFIC ASPECTS OF LEGAL CONDUCT?

ex hypothesi

“Legal capacity (Rechtsfähigkeit) 
then means at least the potential capacity to enjoy rights and bear obligations. This 
potential is manifested in the ability to independently pursue and establish legal 
relations with the aim to achieve interests approbated by law. Capacity to engage 
in legal conduct, conversely, builds on completely different fundaments. The capac-
ity to engage in (legal) conduct is not founded on a unity of protected interests, but 
rather stems from the capacity of such a unit to exert its own deliberation, and hence 
to have its own will and apply its volition to enter into legal relations. Accordingly, 
the capacity to engage in (legal) conduct is closely linked to legal capacity as such, 
since a mere capacity to be a subject of rights would be devoid of a purpose without 
the capability of performing any acts and thus establishing legal relations.”

conditio sine 

conditio sine qua non,

Zur Rechtsfähigkeit von Verbänden im österreichischen bürgerlichen Recht
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WHAT ENTITY CAN ENGAGE IN LEGAL CONDUCT? 

qua non

 2.4 Who can engage in legal conduct?

raison d’être 

“capacity to have rights and obligations within the legal order” 

“a legal title is 
a precondition for an entity to have certain rights and obligations”.

“The physical (natural) person is, thus, no natural reality but a con-
struction of juristic thinking. It is an auxiliary concept that may but need not necessarily be used in 
representing certain—not all—phenomena of law. Any representation of law will always ultimately 
refer to the actions and forbearances of the human beings whose behavior is regulated by the legal 
norms.” General Theory of Law and State

Teorie práva [Theory of Law]
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SLAVE AS A HUMAN BEING WHO IS ENDOWED WITH REASON AND STILL IS NOT A PERSON

 2.5 Slave as a human being who is endowed with 

reason and still is not a person

prima facie “res 
corporales”

 inter alia “ius quod ad personas pertinent”
“persona servilis” “persona servi” “In eo solo prae-

diorum mancipatio a ceterorum mancipatione differt, quod personae serviles et liberae, item animalia, 
quae mancipi sunt, nisi in praesentia sint, mancipari non possunt…” “… sed 

Monografie - Essyays on legal agency and liability - 2018.indd   15 25.01.2019   7:40:16



16

WHAT ENTITY CAN ENGAGE IN LEGAL CONDUCT? 

a priori

“Indeed, the fact that slaves’ interests were not consid-
ered worth legal protection meant that slaves themselves were not considered subjects of 
rights.”

postea inprobata est asperitas poenae, et tam ex servi persona quam ex liberi quadrupli actio praetoris 
edicto constituta est.” “… nam secundum gradum dignitatis vitaeque 
honestatem crescit aut minuitur aestimatio iniuriae: qui gradus condemnationis et in servili persona non 
immerito servatur, ut aliud in servo actore, aliud in medii actus homine, aliud in vilissimo vel compedito 
constituatur.” (Czech) Iustiniani Institutiones

ad hoc 
Zur Rechtsfähigkeit von Verbänden im österreichischen bürgerlichen Recht
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SLAVE AS A HUMAN BEING WHO IS ENDOWED WITH REASON AND STILL IS NOT A PERSON

(or personhood)

patrimonium
pater familias

“alieni iuris”
pater familias

pater familias

(or personhood) 

Festschrift Peter Doralt zum 65. Geburtstag

Právník.
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WHAT ENTITY CAN ENGAGE IN LEGAL CONDUCT? 

 2.6 A human being without reason 

as a person lacking legal capacity
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A HUMAN BEING WITHOUT REASON 

conditio sine qua non 

Pure theory of law
“If we analyze our statements about human behavior, however, we discover 

that we connect acts of human behavior toward each other and toward other facts not only accord-
ing to the principle of causality (i.e., as cause and effect), but also according to a principle entirely 
different from that of causality a principle for which science does not as yet have a generally ac-
cepted word. If we succeed in proving that such a principle exists in our thinking and is applied by 
the sciences that have as their object mutual human behavior as determined by norms (that is, by 
sciences that have as their object the norms which determine the behavior) then we are entitled to 
consider society as an order or system different from that of nature and the sciences concerned with 
society as different from natural sciences. Only if society is understood as a normative order of hu-
man behavior can society be conceived of as an object different from the causal order of nature; only 
then can social science be opposed to natural science. Only if the law is a normative order of mutual 
behavior can it be differentiated from nature, as a social phenomenon; only then can the science of 
law as a social science be differentiated from natural science.” Pure theory of law

“who shall comply with the norm […] The aforementioned relation is purely normative. It can be gener-
ally designated as mental capacity, or imputability. This means that a person, being the obliged person, 
is and hence the point of imputation of the norm; accordingly, the norm is imputable to 
the obliged person. A person ‘non compos mentis’ (in the sense of not being the point of imputation) is 
not an obliged person with respect to one norm or another; qualifying a certain norm as not ‘imputable’ 
means that a certain entity, who might as well be the point of imputation for some other norm, has no 
duties under the former norm.” Teorie práva [Theory of Law].
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WHAT ENTITY CAN ENGAGE IN LEGAL CONDUCT? 

 2.7 Legal capacity in the sense of imputability 

of reason and will

“[a]ny minor 
who has not yet acquired full legal capacity is presumed to be capable of making 
legal transactions which are, as to their nature, proportionate to the intellectual and 
volitional maturity of minors of his age”

“capacity to acquire rights 
and assume obligations for oneself by performing one’s own legal transactions”
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LEGAL CAPACITY IN THE SENSE OF IMPUTABILITY OF REASON AND WILL 

“A principal enjoying legal capacity is free to decide as to 
whether or not he wishes to be represented under a contract. In contrast, a person 
lacking legal capacity must have a statutory representative or else he cannot establish 
and manifest his will vis-à-vis third persons in a legally relevant manner.”

Právní rozhledy

(a) the likely consequences of any decision in the long term,
(b) the interests of the company’s employees,
(c) the need to foster the company’s business relationships with suppliers, customers and others,
(d) the impact of the company’s operations on the community and the environment,
(e) the desirability of the company maintaining a reputation for high standards of business conduct, 

and
(f) the need to act fairly as between members of the company.
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WHAT ENTITY CAN ENGAGE IN LEGAL CONDUCT? 

(personhood) alieni iuris 

dominica potestas

 2.8 Summary

conditio sine qua non

a contrario

 pater familias (dominica potestas)

iura in re alinea, civiliter 
modo

Umenie 
a právo, zborník príspevkov z medzinárodnej vedeckej konferencie [Art and Law, Proceedings of the 
International Scientific Conference].
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SUMMARY
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 CHAPTER THREE

 CAN A JURISTIC PERSON REALLY 

ENJOY LEGAL CAPACITY?

 3.1 Introduction

conditio sine qua non

“Legal acts of a juristic person in all matters 
are performed by persons authorised to this end by the memorandum of association or 
the foundation deed of the juristic person or by a law (‘governing bodies’).” 

“a juristic person acts through its governing body; or 
an appointed representative acts on its behalf”

non compos mentis.
compos mentis non compos mentis
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INTRODUCTION

“The board of directors is the governing body which manages the activities 
of the company and acts on its behalf.”

“a juristic person is an organised 
unit whose legal personality is established or recognised by law. A juristic person 
may have rights and obligations consistent with its legal nature, regardless of its ob-
jects of activities.” 

“the law stipulates, or the founding legal act determines, the manner and scope in 
which members of the bodies of a juristic person make decisions for and replace the 
will of the juristic person”
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CAN A JURISTIC PERSON REALLY ENJOY LEGAL CAPACITY? 

 3.2 Conclusions derived from theories of juristic 

persons in terms of legal capacity

“Who can be the bearer, or subject, of a legal relationship? This question concerns 
possible ‘possession’ of rights, or legal capacity [...] Therefore, the original con-
cept of a person, or legal entity, must coincide with the concept of a human being, 
where the original identity of both concepts can be expressed through the following 
formula:Every (individual) human being and only (an individual) human being 
enjoys legal capacity.”

“We 
designate such an entity a juristic person, being a person created (angenommen) 
merely to serve legal needs.”

System des heutigen Römischen Rechts (Volume II).
“Hier ist also die Frage zu beantworten: Wer kann Träger oder Subjects einen Rechtsverhältnisses 
seyn? Diese Frage betrifft das mögliche Haben der Rechte, oder die Rechtsfähigkeit […] Darum 
mu  der ursprüngliche Begriff der Person oder des Rechtssubjects zusammenfallen mit dem Begriff 
des Menschen, und diese ursprüngliche Identität beider Begriffe lä t sich in folgender Formel aus-
drücken: Jeder einzelne Mensch, und nur der einzelne Mensch, ist rechtsfähig.”

System des heutigen Römischen Rechts (Volume II).

Právník

Monografie - Essyays on legal agency and liability - 2018.indd   26 25.01.2019   7:40:17



27

CONCLUSIONS DERIVED FROM THEORIES OF JURISTIC PERSONS IN TERMS OF LEGAL CAPACITY

“Nonetheless, conduct as such presupposes a thinking and willing being, an 
individual human being, which is not the case of juristic persons, being a mere legal 
fiction; an incongruity thus arises in the presence of an entity capable of having prop-
erty rights but lacking the capacity to acquire property.”

Das Deutsche Genos-
senschaftsrecht Genossenschaftstheorie und die deutsche Rechtsprechung

“uni-
tary person”  
“Wherever a unitary person arises, the jurisprudence faces the task of stipulating 
legal norms determining, organising and developing the internal and external life 
of the union, as an expression of a corporal and spiritual unit of society as a living 
organism.”

“spiritual organism”
vis-à-vis

“That every human being is entitled to legal personality clearly 
stems from his physical appearance, inseparably belonging to everyone. The physical 
appearance indeed reveals to everyone else that they shall respect the rights of others, 
and to every judge that he shall protect such rights [...] Where natural personhood 
of an individual human being is transferred to an ideal subject by application of 

System des heutigen Römischen Rechts (Volume II).
“Its existence in the realm of reality (i.e. of a juristic person, au-

thor’s note) is concomitant with the substitute will of certain individuals that is imputed to the juris-
tic person as its own will by application of a legal fiction…” System des heutigen 
Römischen Rechts (Volume II).

Das Deutsche Genossenschaftsrecht

Genossenschaftstheorie und die deutsche Rechtsprechung
Das Wessen der Menschlichen Verbände
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CAN A JURISTIC PERSON REALLY ENJOY LEGAL CAPACITY? 

a fiction, the natural verification is lacking completely; only the supreme power can 
replace it by creating artificial subjects of law, because if the same power were left 
to the mercy of private entities (‘privat Willkür’), this would necessarily lead to the 
greatest possible degree of uncertainty in legal relations, not to mention the great risk 
of abuse of power if exercised in bad faith.”

vis-à-vis

sui generis

(legal fiction)

 System des heutigen Römischen Rechts (Volume II).
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CONCLUSIONS DERIVED FROM THEORIES OF JURISTIC PERSONS IN TERMS OF LEGAL CAPACITY

prima facie

Allgemeiner Teil des Bürgerlichen Rechts. Volume I, Part 2: Die 
juristische Person

Quaderni Fiorentini.
Begriff und Wesen der sogenannten juristischen Personen

Právní rozhledy
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CAN A JURISTIC PERSON REALLY ENJOY LEGAL CAPACITY? 

“technicalising of the term juristic person” “[c]urrently, it is 
indeed not necessary for lawyers to constantly reflect on the issues concealed behind 
that legal concept [i.e. the concept of a juristic person] in their day to day work. 
Juristic person has become a commonly used category. Notwithstanding the above, 
complaints about depriving the term juristic person of its contents are unfounded. The 
legal concept has simply matured in the technical sense. The once complex academic 
discourse achieved its purpose and thus became obsolete.”

Gründungssysteme und Rechtsfähigkeit

Gesellschaftsrecht

Právní rozhledy

Právní rozhledy
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WHAT IS THE REASON AND WILL OF A JURISTIC PERSON?

 3.3 What is the reason and will of a juristic person?

vis-
à-vis

vis-à-vis
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CAN A JURISTIC PERSON REALLY ENJOY LEGAL CAPACITY? 

(personhood) 

stricto sensu

Právní rozhledy
Zákon o obchodních korporacích. 

Komentá . Svazek I [Corporations Act. Commentary. Volume I]

Právní rozhledy
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WHAT IS THE REASON AND WILL OF A JURISTIC PERSON?

mutatis mutandis

(as a persona sui juris)

Právní 
rozhledy

“The relation between a so-called physical (natural) person and the 
human being with whom the former is often erroneously identified consists in the fact that those du-
ties and rights which are comprehended in the concept of the person all refer to the behaviour of that 
human being.” General theoryoftheory of Law and State
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CAN A JURISTIC PERSON REALLY ENJOY LEGAL CAPACITY? 

(personhood) 

stricto sensu

 3.4 Summary
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SUMMARY

sui generis

(legal fiction)
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CAN A JURISTIC PERSON REALLY ENJOY LEGAL CAPACITY? 

(as a persona sui juris)

(personhood) 

stricto sensu
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 CHAPTER FOUR

 JURISTIC PERSONS AS HOLDERS 

OF FUNDAMENTAL RIGHTS

 4.1 Introduction

Christian Tomuschat

Základní práva [Fundamental 
Rights]

Listina základních práv a svobod. Komentá  
[Charter of Fundamental Rights and Freedoms. Commentary].

Acta Iuridica Olomucensia

Das Staatsrecht der Bundesrepublik Deutschland. Vol. III/1: Allgemeine 
Lehren der Grundrechte

Handbuch des Staatsrechts 
der Bundesrepublik Deutschland  Band IX. Allgemeine Grundrechtslehre

Human Rights between Idealism and Realism
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JURISTIC PERSONS AS HOLDERS OF FUNDAMENTAL RIGHTS 

August Reinisch

Citizenship: the 
history of an idea

The Age of Rights

Non-State Actors and Human Rights
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THEORIES OF JUSTIFICATION OF HUMAN RIGHTS AND THEIR APPLICABILITY

 Klaus Stern

 4.2 Theories of justification of human rights and 

their applicability in respect of juristic persons

ratione 
personae

“Vorformen der Grundrechte” Das Staatsrecht der Bundesrepublik Deutsch-
land Vol. III/1: Allgemeine Lehren der Grundrechte

Human Rights. Universality and Diversity
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JURISTIC PERSONS AS HOLDERS OF FUNDAMENTAL RIGHTS 

inter 
alia

Jan Broz

Human Rights between Idealism and Realism

Doppelgrundrechte
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THEORIES OF JUSTIFICATION OF HUMAN RIGHTS AND THEIR APPLICABILITY

Cruft Mathew Liao Renzo

John Finnis

Martin Hapla

Robert Alexy’s 

State as 
a Giant with Feet of Clay

Philosophical Foundations of Human Rights

Právní myšlení. Kritika moralismu [Legal Thought. 
Criticism of Moralism].

Právník

Deutsche Zeitschrift für Philosophie

The Oxford Handbook of Comparative Constitu-
tional Law

Jack Donnelly

Demokratizace a lidská práva. St edoevropské pohledy [Democratic 
Processes and Human Rights. Central European Perspectives].

Lidská práva bez metafyziky: legitimita v (post)moderní dob  [Human 
Rights Without Metaphysics: Legitimacy in (Post-)Modern Times].
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JURISTIC PERSONS AS HOLDERS OF FUNDAMENTAL RIGHTS 

Ochrana základních práv a svobod v prom nách práva na po átku 21. století v eském, evrop-
ském a mezinárodním kontextu [Protection of Human Rights and Freedoms in Transformations of 
Law at the Beginning of the 21st Century in the Czech, European and International Context]

P íb h moderního práva 
[The Story of Modern Law]

Human Rights Law Review
 Corporate Obligations under International Law

“The Republic recognises and guarantees the inviolable rights of the person, both as an individual 
and in the social groups where human personality is expressed.”

“Legal persons enjoy the rights and are subject to the duties that are compatible with their nature.”
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 4.3 Fundamental rights vested in juristic persons 

in the Czech Republic

Listina základních práv 
a svobod. Komentá  [Charter of Fundamental Rights and Freedoms. Commentary].
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in rem

nullum 
crimen sine lege

 4.4 Specific features of juristic persons of public law
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Soukromé a ve ejné v kontextu institucionálních a normativních prom nách práva [The Public 
and the Private in the Context of Instituional and Normative Transformations of Law]

“Everybody has the right to own property. The ownership right of all owners has 
the same statutory content and enjoys the same protection.”

“[T]he state, acting through its bodies, may file a constitutional complaint only unless 
it acted as the holder of public power in the given legal relationship, i.e. in a position of superiority 
involving a certain authority. [...] The Constitutional Court notes that the application to initiate 
disciplinary proceedings regarding disciplinary liability of the state attorney was a legal act made 
within a labour-law relationship where the relevant organisational components, i.e. in the given case, 
the district state attorney of the district state attorney’s office, perform legal acts on behalf of the 
employer—the Czech Republic as a juristic person. [...] The fact that the legal relationships ensuing 
from the application to initiate disciplinary proceedings also comprise public-law elements cannot, 
in itself, exclude that the legal relationship is a labour-law relationship. The Constitutional 
Court has therefore inferred that the application to initiate disciplinary proceedings concerning dis-
ciplinary liability of the state attorney was an act performed by the state as a party to a labour-law 
relationship (and thus a juristic person and employer—through the district state attorney), and the 
state was therefore not a bearer of public power in this case; in the sense of its previous case-law, 
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the Constitutional Court considers this a criterion for assessing the standing to file a constitutional 
complaint in similar cases. The complainant was thus entitled to file a constitutional complaint, which 
also followed from the fact that the legislator distinguishes between the position of the state as such—
i.e. the bearer of public power—and the position of the state as a ‘juristic person’.”

Zákon o Ústavním 
soudu s komentá em [Constitutional Court Act with Commentary]

asopis pro právní v du a praxi. 

Principy eského ústavního práva [Principles of the Czech Constitutional Law].
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Kate ina Šimá ková

Šimá ková, 

Michal Barto

Listina základních práv a svobod. Komentá  [Charter of Fundamental Rights 
and Freedoms. Commentary].

Soukromé a ve ejné v kontextu institucionálních a normativních prom nách práva [The Public 
and the Private in the Context of Instituional and Normative Transformations of Law]

Základní práva [Fundamental Rights].
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vis-à-vis

 4.5 German legislation, its genesis and practice

(Durchgriff)

Konfusionsargument 

Das Bonner 
Grundgesetz. Kommentar. Band 1

Listina základních práv 
a svobod. Komentá  [Charter of Fundamental Rights and Freedoms. Commentary].

“Die Grundrechte gelten auch für inländische juristische Personen, 
soweit sie ihrem Wesen nach auf diese anwendbar sind.”
“Körperschaften und Anstalten mit eigener Rechtspersönlichkeit”

Das Bonner Grundgesetz. Kommentar. Band 1

Das Bonner 
Grundgesetz. Kommentar. Band 1

Handbuch des Staatsrechts der Bundesrepublik Deutschland. Band IX. Allgemeine Grundrecht-
slehre
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GERMAN LEGISLATION, ITS GENESIS AND PRACTICE

Dop-
pelgrundrechte

Isensee

Das Bon-
ner Grundgesetz. Kommentar. Band 1

Soukromé a ve ejné v kontextu institucionálních a normativních prom nách 
práva [The Public and the Private in the Context of Instituional and Normative Transformations of 
Law]

Handbuch des Staatsrechts der Bundesrepublik Deutschland. Band IX. 
Allgemeine Grundrechtslehre

Das Bon-
ner Grundgesetz. Kommentar. Band 1

Handbuch des Staatsrechts 
der Bundesrepublik Deutschland  Band IX. Allgemeine Grundrechtslehre. 

Das Bonner 
Grundgesetz. Kommentar. Band 1
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 4.6 Admissibility of applications filed 

by juristic persons with the European Court 

of Human Rights

travaux preparatoire

Handbuch des Staatsrechts der Bundesrepublik Deutschland. Band IX. Allgemeine Grund-
rechts lehre
“This Article shall not prevent states from requiring the licensing of broadcasting, television or 
cinema enterprises.” Corporate Obligations under International 
Law

Law of the European Convention on 
Human Rights

Non-Governmental Organisations under the European Convention on Human 
Rights. Exceptional Legal Standing

The human rights of companies: exploring the 
structure of ECHR protection
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ADMISSIBILITY OF APPLICATIONS FILED BY JURISTIC PERSONS 

Tymofeyeva 

Wiener Stadtische Wechselseitige Versicherungsnastalt v. Austria 

in rem

Sdružení Jiho eské matky v. the Czech Republic 

Evropská úmluva o lidských právech. 
Komentá  [European Convention of Human Rights. Commentary]

Wiener Stadtische Wechselseitige 
Versicherungsnastalt v. Austria

Non-Governmental Organisations under the European Convention on Human 
Rights. Exceptional Legal Standing

European Convention on Human Rights. Commentary

A Practitioner’s Guide to the European Convention on Human Rights

Evropská úmluva o lidských právech. Komentá  [European Convention of Human Rights. Commen-
tary]

Sdružení 
Jiho eské matky v. the Czech Republic
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 Grabenwarter

 4.7 Summary

“La Cour note d’abord que l’association requérante est une personne 
morale, qui ne saurait se prétendre victime d’une violation des droits personnels dont les titulaires 
ne peuvent être que les personnes physiques, tels les droits à la vie et à la santé.”

European Convention on Human Rights. Commentary

Aktuální otázky metodologie právního myšlení [Current Questions of Legal Thought Methodology].

 Corporate Obligations under International Law
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Karavias

Handbuch des Staatsrechts der Bundesrepublik Deutschland. Band IX. Allgemeine Grundrecht-
slehre

Corporate Obligations under International Law

Das Staatsrecht der Bundesrepublik Deutschland. Vol. III/1: Allgemeine Lehren 
der Grundrechte
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 CHAPTER FIVE

 HOW CAN A JURISTIC PERSON ACT 

UNDER SUBSTANTIVE LAW?

(APPLICABILITY OF RULES ON REPRESENTATION 

TO ACTS MADE BY A MEMBER OF THE 

GOVERNING BODY OF A JURISTIC PERSON 

ON ITS BEHALF UNDER NEW CZECH CIVIL LAW)
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STATUS OF THE GOVERNING BODY 

 5.1 Status of the governing body when acting 

on behalf of a juristic person

 5.1.1 Basic concept—member of the governing body 

as a juristic person’s representative sui generis

“a member  always 
acts as a statutory representative of the juristic person”

“the newly created direct representation of a juristic per-
son by its governing bodies is a specific form of direct representation, a cross between 
statutory and contractual representation” “legal acts 
made by governing bodies on behalf of a juristic person are subject to the general 
provisions on both contractual (Section 441 et seq.) and statutory representation 
(Section 457 et seq.)”

“A juristic person’s governing body (or members of the governing body) is 
empowered to act on its behalf to the full extent and in all matters. This is a statutory 
empowerment whose scope practically corresponds to the scope of action carried 
out by the entrepreneur himself ” 

“A juristic person’s governing bodies or the governing body 

Ob anský zákoník. Komentá . Svazek I (§ 1–654) [Civil 
Code. Commentary. Volume I (Sections 1–654)]

Podnikatel a jeho právní vztahy [An Entrepreneur and his Legal Rela-
tions]

Právní rozhledy

Právní rozhledy

Právní rozhledy
Základy obchodního práva. 

Vysokoškolská u ebnice [Foundations of Commercial Law. A University Textbook].
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members are primarily the ones to act on behalf of the juristic person as its statu-
tory representatives. They possess a general authority unless that authority has been 
expressly restricted in the entity’s constitution, and partly delegated to another body. 
This means that governing bodies are essentially empowered to make all acts of 
a juristic person. A member of the governing body may represent a juristic person in 
all its matters (Section 164).”

“If, in case of insufficient capacity (or ability) to 
act, the law (the Civil Code) prescribes that one person acts for another person, we 
speak of statutory representation. Such representation arises in the following cases: 
(a) a minor’s parents or tutor are the minor’s statutory representatives; other per-
sons, i.e., the minor’s curator or foster parents, may act on behalf of the minor (based 
on a statutory provision or a court decision), but they are not the minor’s statutory 
representatives;(b) juristic persons are not, of their nature, able to make legal acts 
themselves (cf. Title 7, Section 3)—they are represented by virtue of statutory provi-
sions or the juristic person’s constitution, or another legal act, e.g., a representation 
agreement.”

“a member 
of a juristic person’s governing body acts as that juristic person’s representative 
sui generis (neither as a contractual, nor as a statutory representative).”

“the representation of 
a juristic person through a governing body member is neither contractual nor statu-
tory, but rather a special type of representation based on statutory provisions. Only 
general provisions on representation will apply, together with special provisions on 
representation by governing body members under Sections 164 and 165 of the Civil 
Code. In relation to (business) corporations, these provisions will apply without 
prejudice to the relevant provisions of the Corporations Act.”

“… the authority to act vested in the governing body stems from the 

Ob anské právo hmotné 1. Díl 
první: obecná ást [Substantive Civil Law 1. Part I: General Part]

Ob anský zákoník I. Obecná ást (§ 1 654). Komentá  [Civil 
Code I. General Part (Sections 1 654). Commentary]

Právní rozhledy
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constitution and appointment (election) to the office, and the authority to act vested 
in the governing body is, under Section 164 (1) of the Civil Code, unlimited. The 
provisions effective as from 1 January 2014, as documented by the cited provisions 
of Section 164 (1) and (2) of the Civil Code, are based on a new premise that a gov-
erning body member acts as a juristic person’s representative sui generis (rather 
than a statutory or contractual representative). Nevertheless, this conceptual shift 
does not imply that acts made by such a governing body member are equivalent to 
and arbitrarily combinable with acts taken by contractual or statutory representa-
tives of the juristic person.” 

 sui generis

“the authority to act on somebody else’s behalf”
“the organisation of a juristic person”

“a different legal 
relationship between the representative and the represented party”

“the bodies of a juristic person” 
 “(a) the legitimate custodial father; (b) the husband; (c) tutors, cura-

tors and foster parents” “As 
regards juristic persons, their articles of association correspond to (an open) power 
of attorney.”

Právní rozhledy
 Ob anské právo. ást všeobecná [Civil Law. General Part]

Právo ob anské. Výklady úvodní a ást všeobecná [Civil Law. Introductory Explana-
tions and General Part]
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“representatives deriving their authority from the law (statute), a judicial decision, 
or the juristic person’s constitution”.

sui generis

“as if they were the brains or hands 
of juristic persons”

vis-à-vis

 5.1.2 Member of the governing body (exceptionally) 

as a juristic person’s contractual representative

Ob anské právo hmotné 1. 
Díl první: obecná ást [Substantive Civil Law 1. Part I: General Part]

“However, in such cases, the expression ‘statutory representatives’ is not 
commonly used, as it has been traditionally reserved for cases under subparagraph (a).”

Ob anské právo hmotné 1. Díl 
první: obecná ást [Substantive Civil Law 1. Part I: General Part]

“3. Legal persons also have the capacity to . While in 
the case of natural persons, this capacity may be restricted by the law or a judicial decision, or natu-
ral persons may not have such capacity at all, in the case of legal persons, the scope of personality 
overlaps with the capacity to make legal acts. 4. The same applies to the capacity to commit a wrong 
or liability of a legal person for wrongful acts committed by its bodies.”
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in fine
“[i]f the founding legal act requires the members of the governing 

body to act jointly, a member may represent the juristic person individually as an 
agent only if he has been authorised to make a specific legal act.”

stricto sensu

et al Ob anský zákoník. Komentá . 
Svazek I (§ 1 až 654) [Civil Code. Commentary. Volume I (Sections 1 to 654)]
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“specific legal act” 

stricto sensu 

A x
y z

“In my opinion, there is no reason to believe that the aforesaid authorisation can al-
low a member of a collective governing body to perform merely a single, individually 
specified legal act (e.g. entering into a specific contract with a specific counterparty). 
I consider that the requirement for a specific legal act does not prevent a procedure 
where a specific member of a collective governing body is empowered, e.g., to act for 
the juristic person in all matters following from a certain contract (e.g. a contract for 
work, or for construction of a specific technological unit).”

XXV. Karlovarské 
právnické dny [XXV. Karlovy Vary Jurists’ Days].

Ob anský zákoník I. Obecná ást (§ 1 654). Komentá  [Civil 
Code I. General Part (Sections 1 654). Commentary]
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“It has already been inferred 
in literature (e.g. Švestka, J., Spá il, J., Škárová, M., Hulmák, M. et al. Ob anský 
zákoník I. § 1–459 Komentá . (Civil Code I. Sections 1 to 459. Commentary.) 1st edi-
tion. Prague: C. H. Beck 2008), that a power of attorney is also considered a special 
power of attorney if it grants authorisation to perform repeated specified legal acts 
on the principal’s behalf (e.g. to enter into specific types of contracts for the princi-
pal).”

largo sensu
A

B B
stricto sensu

in fine

“A power of attorney may be—in terms 
of the attorney’s authorisation—either general, empowering the representative (at-
torney) to all legal acts, or special, limited to certain legal acts or only a single legal 
act; in both cases, the power of attorney may be formulated as unlimited, empower-
ing the attorney to act freely according to his/her best knowledge and conscience, or 
as limited, specifying the boundaries within which and the manner how the attorney 
is to act. The requirement for specificity will thus also be met by a power of attor-
ney whereby the real estate owner empowers the attorney to enter into a purchase 
contract on transfer of the real estate (Section 588 of the Civil Code) for the owner 
and on his/her behalf, without specifying in the contract to whom and for what price 
the real estate is to be sold. Such a power of attorney should then be construed in 
that the attorney was empowered to choose the purchaser according to his/her best 
knowledge and conscience, and to agree with the purchaser on the purchase price of 
the real estate.”
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 5.1.3 Member of the governing body (exceptionally) 

as a juristic person’s statutory representative

“a person who is a member of the governing body of a juristic person cannot si-
multaneously be 

a statutory representative of that person”
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 5.2 Applicability of the rules on representation 

to acts made on behalf of a juristic person 

by a member of the governing body

ultra vires

 5.2.1 Can a member of the governing body grant 

a power of attorney for the given juristic person? 

(Applicability of Sections 438 and 439 of the Civil 

Code)

“a member of the governing body may represent the juristic person in 
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all matters”

 5.2.2 Presumption of representation—why is 

a representative deemed to act on his own behalf 

in case of doubt? (Applicability of Section 436 (1) 

of the Civil Code)

“Power of attorney is a unilateral legal act whereby the principal has expressed his will, 
directing the agent to make legal acts on his behalf ”
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“Although acts made by the governing 
body of a juristic person are considered to be directly acts made by the juristic person 
[…], this does not release the governing body from the duty to indicate that it is acting 
on behalf of the juristic person, and not on its own behalf. If each and every act taken 
by the governing body bound the juristic person, then the governing body would be 
unable to make any legal acts on its own behalf (as a natural person) even if the body 
did not indicate that it was acting on the juristic person’s behalf.”

“In our stead, to the order 
of ...”

“The signature of a ju-
ristic person under the endorsement must include identification of the person who 
is performing the legal act, i.e. must indicate that the signature is being attached on 
behalf of the juristic person. If this is not so, the signature of the natural person as 
the governing body (member of governing body) of the juristic person on the note 
cannot be considered a signature of the juristic person […]. The conclusion reached 
by the appellate court that the note was not transferred through endorsement is thus 
correct.”

stricto sensu
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“O. Z., as the director of a private limited company named INTERNATIONAL IN-
VEST s. r. o., formerly ICOM holding s. r. o., Id. No.: 45475792, hereby authorises 
Mr R. L. to represent him within the scope of the authorisation of a statutory repre-
sentative’ in the following matters.”

“The applicant’s plea 
that the power of attorney was granted to Mr R. L. by the bankrupt does not render 
the application for appellate review admissible as the interpretation of the contents of 
the power of attorney of 5 September 1998 used by the appellate court (according to 
which the power of attorney was not granted by the bankrupt, but rather by O.Z. as the 
governing body to represent himself) is in conformity with the rules of interpretation 
given in Section 35 (2) of the Civil Code, as well as the principles of interpretation of 
legal acts, formulated, e.g., within the reasons stated for judgement of the Supreme 
Court of the Czech Republic of 30 March 2000, File No. 20 Cdo 2018/98, published 
under number 35/2001 of the Collection of Court Rulings and Opinions, […] and in 
the judgement of the Constitutional Court of the Czech Republic of 14 April 2005, 
File No. I. ÚS 625/03, published in the Collection of Judgements and Resolutions of 
the Constitutional Court, volume 37, year 2005, part I., under serial number 84. […] 
in the case at hand, the power of attorney was not granted by the juristic person for 
its representation, but rather a natural person (O. Z.) for representation of the latter 
as the company director.”

“on the basis of a signature of the acting person alone, it can be, in 
principle, inferred whether the will to sign a promissory note was expressed (through 
its governing body) by the relevant juristic person or whether this is ‘merely’ a signa-
ture of a natural person. The deed usually—except for a situation where the person 
who is to be the debtor under the note can be identified based on its further wording 
(e.g. identification of the debtor under the note in the wording of the deed)—does not 
include (and in view of an insufficient space on traditional promissory notes, cannot 
include) any further source of information in this regard.” 
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“It is thus clear from the contents of the promissory note (as established 
based on evidence taken by the courts of lower instances) that a juristic person is 
designated as its maker (by means of an imprint of a stamp comprising the business 
name and registered office of the company); above this designation (in a part that is 
in no way graphically separated or markedly distant from the company designation), 
there is a signature of the person (the defendant) who acted on its behalf. The Supreme 
Court is convinced that the above indicates that the debtor under the note in the case 
at hand (its maker) is not the defendant, but rather F. A. a.s. The opposite conclusion 
cannot be inferred even from the fact that the note also includes additional details (the 
defendant’s birth identification number and address) further identifying the person 
who attached his signature to the note (next to the designation of the juristic person). 
If the other details on the note (as in the case at hand) clearly indicate that the note 
was made by a juristic person, the mentioned details (which are, moreover, superflu-
ous in terms of the note’s validity) cannot be ascribed any other meaning than that 
they serve to identify the person acting on behalf of the maker—the juristic person.”

“In the opinion of the Supreme Court, the fact 
that the signature of the natural person acting on behalf of the endorser (identified 
through its business name) is located only at the end, on a single line of the endorse-
ment, rather than directly next to the endorser’s business name, cannot warrant 
a conclusion on the absence of the (‘two-component’) signature of the endorser and 
non-existence of a continuous series of endorsements.”

“If the second defendant 
attached to her signature on the note a stamp compris-

ing identification of the first defendant  (its business 
name, registered office and identification number), the Supreme Court considers that 
there is no leeway for considering that the given act might have been made by the first 
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defendant. At the same time, it is irrelevant what the actual intention of the parties to 
the promissory note was at the time of its execution (regarding the person who was to 
provide guarantee (aval) for payment of the note) or that such an act has no practical 
benefit for the note owner (in terms of increasing his certainty that the note will be 
paid) under the circumstances (where the maker and avalist were one and the same 
person. Indeed, in view of the above-described location of the disputable signature, it 
cannot but be concluded that the second defendant  
did not sign the note as a natural person and is thus not a debtor under the note (in 
the position of avalist) ”

“If only two of three 
board members signed the pledge agreement on the pledgor’s behalf, without any of 
them having been authorised to do so in writing by the board of directors, they acted 
at variance with the manner of acting on behalf of the pledgor as specified in the 
Commercial Register, and their action does not bind the pledgor (it is not considered 
the pledgor’s act […]). The mentioned conclusion cannot then be affected in any 
way by the fact that the later bankrupt company (as personal debtor) also signed the 
pledge agreement and did so through its executive director, Ing. M. L., who was the 
third member of the pledgor’s board of directors at the decisive time. As follows from 
the second sentence of Section 13 (1) and Section 13 (2), acts taken by the governing 
body are considered acts made directly by the company. If an expression of will is 
made by an executive director on behalf of a private limited company (in this case, 
the later bankrupt), it cannot be deemed eo ipso that the executive director made that 
expression of will also on behalf of another juristic person where he has the position 
of governing body or its member (analogously, an expression of will made on behalf 
of a company by its governing body does not (eo ipso) also bind the natural person 
who made the expression of will on behalf of the company as its governing body).”
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“The Supreme Court then added on 
the margin—in view of the legal opinions expressed by the applicant—that if a single 
executive director acts on behalf of a private limited company, although two executive 
directors are supposed to act on the company’s behalf (execute a contract) according 
to the memorandum of association and the manner of acting specified in the Com-
mercial Register, such an expression of will cannot be considered an expression of 
will made by the company. […] As to the incorrect conclusion according to which 
it was sufficient if a second executive director signed the contract ‘for himself’ (as 
a natural person—party to the contract), cf. analogously the reasons specified by the 
Supreme Court in its judgement of 31 May 2011, File No. 29 Cdo 4038/2009 or in its 
resolution of 16 October 2013, File No. 29 Cdo 3739/2011.”

 5.2.3 When can representative’s good faith be attributed 

to the juristic person being represented? 

(Applicability of Section 436 (2) of the Civil Code)
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Ob anský zákoník. Komentá . 
Svazek I (§ 1 až 654) [The Civil Code. Commentary. Volume I (Sections 1 to 654)].

Ob anský zákoník – velký komentá . 
Svazek III. § 419–654 [Civil Code—Large Commentary. Volume III. Sections 419 to 654].
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eo ipso
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(eo ipso)

“A public limited company be-
ing founded (the later second bankrupt) cannot share faith (good or bad) other than 
that of its (sole) founders in terms of qualification of the alleged possession (on the 
same note, cf. e.g. Švestka, J., Spá il, J., Škárová, M., Hulmák, M. et al.: Ob anský 
zákoník I. Komentá . (Civil Code I. Commentary.) 1st edition, Prague, C. H. Beck, 
2008, p. 673) ”

Komentá  k eskoslovenskému 
obecnému zákoníku ob anskému a ob anské právo platné na Slovensku a v Podkarpatské Rusi. Díl II 
[Commentary on the Czechoslovak Civil Code and Civil Law Applicable in Slovakia and in Carpath-
ian Ruthenia. Part II]. “Section 337 speaks only of ‘communities’, 
meaning, at the time when the Civil Code was issued,  of people (rather than today’s politi-
cal community, existing only since 1848), which term we shall use in this book for corporations as 
such, while we also need to mention juristic persons (and thus also corporations).”
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“It is clear from 

“In Section 337, the word ‘proxies’ means a body (rather than its members, representatives, 
or intermediaries), and thus qualification of possession by a juristic person is assessed based on 
the qualification of its bodies, and therefore the honesty or dishonesty of possession by a juristic 
person turns on  or  of the body (rather than the representative—see, in this respect, 
Section 326 in paragraph 8—and rather than its members even if they are the mentioned intermediar-
ies).”

ABGB. Praxiskommentar. Band 
2. §§ 285–530 ABGB. NWG und EPG

“It is proposed to stipulate explicitly that good faith on 
the part of members of a juristic person’s body is also imputed to that juristic person. In this respect, 
emphasis must be placed on good faith of the body which makes the decision because this criterion is 
legally significant in terms of the conclusion on (non-)existence of good faith of the juristic person.”
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the above that for the bankrupt not to have good faith in the given case to the effect 
that the bankrupt is the authorised possessor of the relevant real estate, the circum-
stances objectively questioning the good faith would have to reach the knowledge of 
the company’s governing body, i.e. in the case of the bankrupt, of one of the executive 
directors (Section 133 (1), first sentence of Act No. 513/1991 Coll., the Commer-
cial Code). However, no such circumstances were established with certainty in the 
proceedings and, as a matter of fact, the appellate court does not refer to any such 
circumstances as it links its conclusions solely to information known to one of the 
shareholders of the bankrupt, rather than to information pertaining to the knowledge 
of the bankrupt’s governing body. While it is true that the contributor’s father was 
the bankrupt’s executive director at the time of contribution of the real estate to the 
registered capital, it nonetheless cannot be inferred from the close family relation-
ship that Ing. J. H. knew that his son was engaged in litigation regarding the relevant 
real estate. The close family relationship would have to be accompanied by another 
circumstance that would warrant, beyond any justified doubt, the conclusion that the 
company’s executive director was aware of facts questioning the good faith. Even 
though the court performing the appellate review admits that a family relationship 
may play a certain role in evaluation of decisive facts, its very existence, however, is 
insufficient eo ipso to infer the awareness of specific facts—in the given case, facts 
regarding the good faith of the bankrupt’s governing body.”

“However, 
the unfair must always compensate, for the damage, both the fair members and the 
owner.”

Komentá  k eskoslovenskému obecnému 
zákoníku ob anskému a ob anské právo platné na Slovensku a v Podkarpatské Rusi. Díl II [Com-
mentary on the Czechoslovak Civil Code and Civil Law Applicable in Slovakia and in Carpathian 
Ruthenia. Part II]. “If the given body is a collective one (i.e. consists 
of several members, who are members of the body, rather than aforesaid members of the juristic 
person), what is decisive is honesty (or dishonesty) on the part of a majority of the body members.”
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“In the commentary on the 1964 Civil Code (Ji í Švestka, Ji í Spá il, 
Marta Škárová, Milan Hulmák et al.: Ob anský zákoník I. (Civil Code I.) 2nd edition, 
C. H. Beck., Prague 2009, p. 742—see also the ‘Lexdata’ system), it is thus stated: 
‘Neither a juristic person nor the State have a ‘psyche’, and their good faith thus 
needs to be assessed according to criteria that partially differ from those applicable 
to assessing the will of natural persons. The law in no way regulates this aspect. How 
should one deal, e.g., with a situation where a part of the company’s shareholders 
had good faith and a part did not? For the time being, it appears most reasonable, 
with reference to the judgement rendered by the Constitutional Court on 8 July 1997 
under File No. III. ÚS 77/97, to assess whether the juristic person had good faith ‘in 
view of all the circumstances’, and in doing so, take into consideration the principles 
set out in Section 337 ABGB. According to the commentary on this (quite obsolete, in 
view of the way it is phrased) provision, the possession by a juristic person is qualified 
based on good or bad faith of that person’s body, rather than that of its representative. 
If the juristic person’s body is a collective one, a decisive role is played by the good 
faith of a majority of its members (Sedlá ek, J., Rou ek, F. Komentá  k sl. obecnému 
zákoníku ob anskému a ob anské právo na Slovensku a v Podkarpatské Rusi. Díl II. 
(Commentary on the Czechoslovak Civil Code and Civil Law Applicable in Slovakia 
and in Carpathian Ruthenia. Part II.), V. Linhart, Prague, 1935, p. 138). If the gov-
erning body of the juristic person, or rather a majority of its members (Section 20 
(1)), lacks good faith in view of all the circumstances, the juristic person will not be 
the authorised possessor.”

“And the dishonest body members must then compensate, for the damage, both the owner 
and the juristic person (Section 337 (2)), and this is ‘always’ true: indeed: depending on what has 
been said about a collective body, the juristic person will be considered, according to the majority 
of its members, either ‘honest’ (then, damage will be incurred by the owner of the given thing) or 
‘dishonest’ (in which case, damage will arise on the part of the juristic person, as it will eventually 
be unsuccessful in a vindicatory dispute). If it is considered honest, the minority of body members 
must compensate the owner for damage; if it is considered dishonest, the majority of body members 
must pay damages to the juristic person.”

Ob anský zákoník I. § 1–459. Komentá  [Civil Code I. Sections 1 to 459. Commentary]
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“The Supreme Court has no doubt that if a certain fact is 
known to a member of the company’s governing body, it is—in principle—also known 
to the company itself (cf., on a similar note, the reasons for the judgement of the Su-
preme Court of the Czech Republic of 10 February 2009, File No. 29 Cdo 2863/2008, 
published in the Soudní judikatura journal, No. 9, year 2009, under number 138, or 
the resolution of the Supreme Court of 21 July 2011, File No. 29 Cdo 865/2010, which 
is available to the public—as are other decisions of the Supreme Court issued after 
1 January 2001—on the website of the Supreme Court).”

“For a notice of resignation to 
be delivered to the company, it is necessary that it reaches the sphere of its control, 
where it is only logical if such a notice is always accepted, for the company as a ju-
ristic person, by a certain natural person, e.g. a person authorised to accept mail for 
the company. Handover of the notice of resignation to the chairman of the board of 
directors of a public limited company fully meets this requirement, as the chairman 
is undoubtedly a person authorised to accept mail for the company (see Section 20 
(1) of the Civil Code, in conjunction with the second sentence of Section 13 (1) of the 
Commercial Code).”

ABGB. Praxiskommentar. Band 2. 
§§ 285–530 ABGB. NWG und EPG

Kurzkommentar zum 
ABGB. Allgemeines bürgerliches Gesetzbuch, Ehegesetz, Konsumentenschutzgesetz, IPR-Gesetz, 
Rom I- und Rom II-VO

Ob anský zákoník. 
Komentá . Svazek I (§ 1–654) [Civil Code. Commentary. Volume I (Sections 1–654)]
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“Although it can be inferred that the consignment was delivered to 
the co-operative upon its delivery to the president of the co-operative (see also the 
resolution of the Supreme Court of 21 July 2011, File No. 29 Cdo 865/2010), in view 
of the fact that the consignment was not addressed to the co-operative, but rather 
to its president, it has to be concluded that the objection reached the sphere of the 
co-operative’s control, not already on the date when its president (objectively) could 
have first collected it, but rather only when she became familiar with the contents 
of the consignment, and was thus able to discern that this was a pleading intended 
for the co-operative (objection against a resolution of the assembly of the co-opera-
tive’s members), rather than, e.g., her private mail.”
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a contrario

 5.2.4 How should a conflict of interests between 

a member of a (business) corporation’s governing 

body and that corporation be resolved? 

(Applicability of Section 437 of the Civil Code)

Akciové 
spole nosti [Public Limited Companies]

“It holds in general that a member of the board of directors need not have 
expert knowledge, skills or abilities required for the pursuit of all the activities falling within the 
competence of the board. It is also true that the members of the board need not always perform these 
activities personally, but may rather arrange for their performance through third parties. However, 
if a member of the board has certain expert knowledge, skills or abilities, it can be inferred from the 
requirement for due care (Section 194 (5) of the Commercial Code) that (s)he is obliged to utilise 
them in the discharge of his/her office, as far as (s)he is capable of doing so.”

Ob anské právo. ást všeobecná [Civil Code. General Part].
“Acts taken by these individual people or groups of people within the limits 

of articles of association are considered acts of the juristic person itself and this is why these people 
are called bodies of the juristic person (as if they were its brain and hands).”
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“With 
effect from 1 January 2014, members of the governing body of a juristic person 
are its representatives (cf. Section 164 (1) of the Civil Code and, for example, 
the reasoning of the resolution of the Supreme Court of the Czech Republic of 
30 September 2015, File No. 29 Cdo 880/2015). Where the interests of such a mem-
ber are contrary to the interests of the juristic person, the member of the governing 
body may not represent the juristic person as regards any legal acts affected by the 
conflict of interest (Section 437 (1) of the Civil Code). […] In addition, it should 
be noted that in respect of corporations, a conflict of interests between members 
of (governing) bodies and corporations is regulated by Section 54 of the Corpora-
tions Act. If a member of a (governing) body complies with his/her notification duty 
under Section 54 (1) and (2) of the Corporations Act, and neither the supervisory 
nor the supreme body of the corporation suspends the discharge of his/her office 
(Section 54 (4) of the Corporations Act), the member of the (governing) body may 
represent the corporation regardless of the conflict of interests; Section 437 of the 
Civil Code does not apply in that cse. Then, it is not possible to appoint a curator for 
the corporation under Section 165 (2) of the Civil Code (such appointment would 
be groundless because the corporation has a member of the governing body who 
is empowered to act on its behalf). However, if such a member breaches the duty 
to notify the corporation about a (potential) conflict of interests under Section 54 
(1) and (2) of the Corporations Act, the existing conflict of interests between the 
member and the corporation prevents the member of the governing body from mak-
ing legal acts on behalf of the corporation (Section 437 of the Civil Code applies to 
acts taken by a member of the governing body with all the ensuing consequences).”
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Právo obchodních spole ností v praxi a pro praxi (nejen soudní) [Law of 
Corporations in and for (Not Only Judicial) Practice] “What if a mem-
ber of the governing body fails to comply with the notification duty under Section 54 et seq. of the 
Corporations Act? We argue that in that case, the provisions on a conflict of interests will apply as laid 
down in Section 437 of the Civil Code, and the member of the governing body may not represent the 
corporation. If such a member does represent the corporation, the corporation can invoke voidability 
of such acts within the general limitation period under the Civil Code (Section 619 et seq. of the Civil 
Code). Since a member of the governing body is not a contractual representative, it is impossible to 
apply the derogation under Section 437 (1) of the Civil Code allowing for representation where the 
represented person knew or must have known about the conflict. The same situation arises where 
a member of the governing body and the corporation in question fail to comply with a decision made 
by the supervisory board or the general meeting, and enter into a contract notwithstanding an express 
prohibition. In that case, too, the corporation can invoke voidability of the contract concluded, and the 
corporation will not be bound by the contract. The outlined solution has been promoted in academic 
literature (see, e.g., the article by D DI , J. On the provisions governing a conflict of interests in the 
Corporations Act in relation to the new Civil Code [Úprava konfliktu zájm  v zákon  o obchodních 
korporacích ve vazb  na nový ob anský zákoník]. Právní rozhledy. 2014, No. 15–16., pp. 524–532), 
and has recently been supported by the Supreme Court in its resolution of 8 December 2015, File 
No. 29 Cdo 4384/2015.”

Právní rozhledy
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 5.2.5 Is it possible to approve ex post any acts taken by 

members of the governing body who went beyond 

the limits of their authorisation to represent

 the juristic person? (Applicability of Section 440 

of the Civil Code)

ratihabitio 

non 
negotium

(ratihabitio)

non negotium de iure
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ratihabitio

(non negotium)

(ex nunc)

(ratihabitio)
ratihabitio (ex tunc)

ratihabitio

Všeobecný zákoník obchodní a pozd jší normy obchodního 
práva v zemích historických. Svazek I [General Commercial Code and Later Commercial Law Rules 
in the Historical Lands. Volume I] “Joint representa-
tives represent only by joint action. They may act simultaneously or successively; in the latter case, 
only after the last representative has joined the others to make the required act does the act of rep-
resentation become complete; joining the others to make the required act does not amount to an act 
of ratihabitio with a retroactive effect on the act made by the first joint representative.”

Právo obchodních spole ností v praxi a pro praxi (nejen 
soudní) [Law of Corporations in and for (Not Only Judicial) Practice]

Ob anský zákoník I. Obecná ást (§ 1 654). Komentá  [Civil 
Code I. General Part (Sections 1 654). Commentary]
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ratihabitio 

ex nunc
ratihabitio

(ex tunc) rati-
habitio

 5.3 Joint representation by a member 

of the governing body and a corporate agent

XXV. Karlovarské 
právnické dny [XXV. Karlovy Vary Jurists’ Days].
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“First, it should be noted that neither the German nor the Austrian rules apply to 
corporations formed under Czech law; they could merely serve as a subsidiary source 
of inspiration: typically, if in doubt over interpretation of a particular legal rule; 
but that is not the case here.” 

“Der Gesellschaftsvertrag kann, wenn 

Soudní rozhledy
Ob anský zákoník. 

Komentá . Svazek I (§ 1–654) [Civil Code. Commentary. Volume I (Sections 1–654)]

Rekodifikace a praxe
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mehrere Geschäftsführer vorhanden sind, zur Vertretung der Gesellschaft auch einen 
Geschäftsführer in Gemeinschaft mit einem Prokuristen, der zur Mitzeichnung der 
Firma berechtigt ist (§ 48 Abs. 2 UGB), berufen.” 

“Where there are more directors than one, the representation of 
the company may be delegated, under its memorandum of association, to one director 
to act jointly with the corporate agent who is empowered to co-sign documents for 
the company (Section 41 (3) of the Commercial Code).” 

“Where the board of directors consists of several persons, the articles of association 
may determine that individual members are empowered to represent the company in-
dependently or jointly with a corporate agent; in any case, it must be possible for the 
company to be represented by the board of directors without the corporate agent’s in-
volvement. The same instruction may be given by the supervisory board if empowered 
to do so by the articles of association. In these cases, the second and third sentences 
of paragraph 2 shall apply accordingly. (Die Satzung kann, wenn der Vorstand aus 
mehreren Personen besteht, auch bestimmen daß einzelne von diesen allein oder in 
Gemeinschaft mit einem Prokuristen zur Vertretung der Gesellschaft befugt sind; es 
muß aber in jedem Fall die Möglichkeit bestehen, daß die Gesellschaft vom Vorstand 
auch ohne die Mitwirkung eines Prokuristen vertreten werden kann. Gleiches kann 
der Aufsichtsrat bestimmen, wenn die Satzung ihn hiezu ermächtigt hat. Abs. 2 Satz 
2 und 3 gilt in diesem Fällen sinngemäß.)”

“The articles of association may also 
determine that individual members of the board of directors are empowered to rep-
resent the company independently or jointly with a corporate agent. The same rule 
may also be laid down by the supervisory board where the board has been empowered 
to do so by the articles of association. In these cases, the second sentence of para-
graph 2 shall apply accordingly. (Die Satzung kann auch bestimmen, daß einzelne 
Vorstandsmitglieder allein oder in Gemeinschaft mit einem Prokuristen zur Vertretung 
der Gesellschaft befugt sind. Dasselbe kann der Aufsichtsrat bestimmen, wenn die 
Satzung ihn hierzu ermächtigt hat. Absatz 2 Satz 2 gilt in diesen Fällen sinngemäß.)” 
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(“… the way in which its members 
represent the juristic person…”)
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“The rule on the merger 
of acts made by the governing body member and those made by a corporate agent is 
also precluded by the limitation placed on acts made by a corporate agent, as laid 
down in the above-cited provision of Section 450 of the Civil Code, under which 
corporate agency has been designed as a special type of contractual representa-
tion covering the scope of legal acts associated with the operation of a business 
enterprise or a branch thereof (with the exceptions laid down in the second sen-
tence of Section 450 (1) of the Civil Code), while the authority to represent on the 
part of the governing body is, under Section 164 (1) of the Civil Code, unlimited. 
The appellant’s assertion that where a corporate agent acts jointly with a director, 
the limitation on corporate agency under Section 450 (1) of the Civil Code does 
not apply, is not justified under the applicable law. Moreover, joint acts made by 
a member of the governing body and a corporate agent are contrary to Section 163 
of the Civil Code, under which the governing body has all the competence that is 
not entrusted to another body of the juristic person by the constitution, the law, 
or a decision of a public body. It should be noted that a corporate agent is not the 
company’s body. Finally, yet another argument against joint acts made by a mem-
ber of the governing body and a corporate agent lies the list of items recorded in 
the Commercial Register; Section 25 (1) (g) of Act No. 304/2013 Sb. on the public 
registers of juristic persons and individuals (the ‘Public Registers Act’) specifically 
governs the information recorded about the governing body of a juristic person 
registered, including the manner in which the body acts on behalf of the juristic 
person. Section 25 (1)(i) of the Public Registers Act governs information recorded 
about corporate agency and a corporate agent, including the manner in which a the 
latter is to act. The appellate court maintains that the conditionality between acts 
made by a member of the governing body and acts made by a corporate agent can 
apply merely as an internal limitation on the authority to represent borne by the 
governing body or corporate agent under Section 47 of the Corporations Act and 
Section 453 of the Civil Code. However, this is a different situation than entering 
in the Commercial Register the manner in which the governing body is to act on 
behalf of a juristic person. The opposite approach, based on Section 1 (2) of the 

Bulletin advokacie

Ob anský zákoník I. Obecná ást (§ 1 654). Komentá  [Civil Code I. General 
Part (Sections 1 654). Commentary]
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Civil Code, irrespective of the circumstances indicated above, would result in an 
absurd conclusion implying that the authority to act jointly with a member of the 
governing body may likewise be granted to other persons who are in the position 
of a contractual or statutory representative of the juristic person. This would ulti-
mately totally negate the importance of the governing body in juristic persons. The 
appellate court concludes that the way in which the manner how a corporate agent 
should act based on the decision of the general meeting of 13 February 2014, is 
phrased as proposed for registration, is contrary to the legal provisions cited above, 
and the relevant part of the memorandum of association is invalid under the first 
sentence of Section 588 of the Civil Code; therefore, this part of the application is 
dismissed, consistently with the trial court’s decision.”

“[t]he authority to represent on the part of members of the governing 
body cannot be bound to joint action of other persons who are not members of the 
governing body. Such an arrangement would be at variance with the provisions on 
governing bodies and the manner how their members represent the juristic person, 
which belong to the category of law regulating the position of persons in the sense of 
Section 1 (2) of the Civil Code.”

“An 
arrangement violating the law regarding the position of (natural and legal) persons, 
i.e. also the manner in which members of the governing body act for the juristic 
person, is prohibited explicitly and directly by the part of the sentence following 
the semicolon in Section 1 (2) of the Civil Code. While the legislature prohibited, in 
the mentioned provision, any arrangement violating the law regulating the position 
of persons, along with arrangements that are at variance with the public policy, it 
cannot be overlooked that legal norms governing the personal status (of natural and 
juristic persons) belong among rules protecting public policy (in legal theory, cf., 
e.g., Eliáš, K.: op. cit. above, pp. 60 and 77, and Melzer, F., Tégl, P., op. cit. above, 
p. 61). If Section 588 of the Civil Code thus considers a legal act violating the law 
and clearly contradicting public policy invalid (inter alia), it thus associates the 
same consequence with a legal act that clearly contradicts the law regulating the 
position of persons (forming a ‘subset’ of legal rules protecting public policy). As 
the Supreme Court explained above, an arrangement on joint acts to be taken by 
an executive director and a corporate agent as a manner of representing the given 
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company by members of its governing body is at variance with the law (Section 1 
(2), Section 164 (2) of the Civil Code) and is in clear contradiction with the law 
regulating the position of persons, and thus also with public policy. There can be no 
doubt that the sense and purpose of legal rules protecting public policy require that 
legal acts contradicting these rules be considered invalid (cf. also the explanatory 
memorandum, p. 690). Thus, in agreement with the appellate court, the Supreme 
Court concludes that the arrangement in the applicant’s memorandum of association 
which is under scrutiny in the case at hand is invalid and the courts shall take the 
invalidity into consideration even without a motion, in conformity with Section 588 
of the Civil Code.”

ex officio

“It thus also applies to a private limited company that 
has several executive directors who do not form a collective body that each of the 
directors represents the company independently in all matters unless the memoran-
dum of association specifies some other manner of representation.”

Monografie - Essyays on legal agency and liability - 2018.indd   89 25.01.2019   7:40:22



90

HOW CAN A JURISTIC PERSON ACT UNDER SUBSTANTIVE LAW?

vis-a-vis 

 5.4 Summary

inter alia  “The legislation effective from 1 January 2014 is newly 
founded, as apparent from the cited Section 164 (1) and (2) of the Civil Code, on the 
assumption that a member of the governing body acts as a representative  
of the juristic person (this is neither statutory nor contractual representation)”

sui generis
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ratihabitio

(ex nunc) 

ex tunc ratihabitio
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HOW CAN A JURISTIC PERSON ACT UNDER SUBSTANTIVE LAW?

vis-à-vis
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 CHAPTER SIX

 SPECIFIC FEATURES OF LEGAL ACTS 

TAKEN (NOT ONLY BY JURISTIC 

PERSONS) IN PROCEDURAL LAW

 6.1 Introduction

“even 
by the most junior of trainee judges”

Právník
Právo procesní a právo hmotné [Substantive Law and Procedure]
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94

SPECIFIC FEATURES OF LEGAL ACTS

 6.2 The term “procedural act”

legal conduct civil procedure relationship

procedural acts
legal conduct

dependent nature

Civilní právo procesní [The Law of Civil Procedure].

Kommentar zur Zivilprozeßordnung. Volume 1

Lehrbuch des österreichischen Zivilprozeßrechts

Soustavný úvod ve studium nového ízení soudního. ást II [Comprehensive 
Introduction to Civil Procedure. Part II]. 

Processní úkony dle práva rakouského [Procedural Acts under Austrian Law].

Allgemeiner Teil des Bürgerlichen Rechts. Band II: Das Rechtsgeschäft

Lehrbuch des österreichischen Zivilprozeßrechts
System des Österreichischen 

Zivilprozeßrechtes

Monografie - Essyays on legal agency and liability - 2018.indd   94 25.01.2019   7:40:22



95

PROCEDURAL ACTS OF THE PARTIES

 unequal positions

sub sub

public acts

 6.3 Procedural acts of the parties

 6.3.1 General remarks

manifestations of will 

express

non-express 

Ob anský zákoník I. Obecná ást (§ 1–654). Komentá  [Civil Code I. General 
Provisions (Sections 1 to 654). Commentary].

Soudy a soudnictví [The Courts and Judiciary]

Prozeßverträge. Privatautonomie 
im Verfahrensrecht
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SPECIFIC FEATURES OF LEGAL ACTS

inactivity

Goldschmidt

(“Erwirkungshandlungen”)
(“Bewirkungshandlungen”)

motions oral submissions
motions further 

conduct of the proceedings

motions to take evidence
Parties’ oral submissions 

(Angriffs- und Verteidigungsmittel)

“disposition” procedural acts 

interfere

Právní forum
Prozess als Rechtslage

 Österreichisches Zivilprozeßrecht. 

Zivilprozessrecht
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PROCEDURAL ACTS OF THE PARTIES

 6.3.2 Requisites of procedural acts of the parties

procedural preconditions
capacity to be a party, procedural 

capacity capacity to plead before the court (“postulare”)

(Prozesshandlungsvoraussetzungen)
the capacity to be a party to the procedure

upon instigation of the proceed-
ings 

during the proceedings

party lacking procedural capacity

ex tunc
lack-

ing capacity to plead before the court

Lehrbuch des österreichischen Zivilprozeßrechts

Zivilprozessrecht
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SPECIFIC FEATURES OF LEGAL ACTS

form
the principle of informality 

orally

in writing

pleadings

time
only 

not made in due time

time limit
court hearing

Ob anské právo procesní [Civil Procedure Law]
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PROCEDURAL ACTS OF THE PARTIES

place

addressed acts

 6.3.3 Interpretation of procedural acts of the parties

contents
actual (inner) will

manifestation of will 
“the manifestation of will is decisive for pro-

cedural acts (where the ‘theory of manifestation of will’ applies)” Winterová
Fasching
“the applicable statutory provisions, the purpose of civil procedure, as well as the 

state of the case and dossier known to the court and the counterparty”

a contr
Ob anský zákoník. 

Komentá  [The Civil Code. Commentary]. 
Zivilprozessrecht

Civilní právo procesní [The Law 
of Civil Procedure].

Lehrbuch des österreichischen Zivilprozeßrechts
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SPECIFIC FEATURES OF LEGAL ACTS

 6.3.4 Are conditional procedural acts permissible?

dies
prima 

facie

alternative relief sought in eventum

(“außerprozessuale Bedingungen”)
(“innerprozessuale Bedingungen”)

dies

Civilní právo procesní [The Law of Civil Procedure].

Lehrbuch des österreichischen Zivilprozeßrechts
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PROCEDURAL ACTS OF THE PARTIES

“Bewirkungshandlun-
gen” sub

(“Er-
wirkunshandlungen”) alternative 
motions alternative submissions of the parties.

alternative relief sought

alternative assertions of facts  alternative pleas

alternative plea of set-off

amicable settlement 

Právní rozhledy
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SPECIFIC FEATURES OF LEGAL ACTS

 6.3.5 Defects of procedural acts of the parties

Macur 

(substantive) 

sub
sub

requisites of will  the subject of procedural acts

Ob anský soudní ád (§ 1 až 250l). ízení 
sporné. Praktický komentá  [Code of Civil Procedure (Sections 1 to 250l). Contentious Proceedings. 
Practical Commentary]

Právní rozhledy
Willensmängel bei Parteihandlungen im Zivilprozeß

Právní rozhledy
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PROCEDURAL ACTS OF THE PARTIES

sub manifestation of will 

actual (inner) 
will of the party

secondary

safeguards

other

revoke

Právní 
rozhledy

Lehrbuch des österreichischen Zivilprozeßrechts

Právní rozhledy

Zivilprozessrecht
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SPECIFIC FEATURES OF LEGAL ACTS

amend supplement 

good morals sense and purpose 
of the law

violates 
procedural law

abusive

 6.3.6 Can procedural acts of the parties have substantive 

effects?

in rem

Lehrbuch des österreichischen Zivilprozeßrechts

Die arglistige Prozesspartei
Kommentar zur Zivilprozessordnung. Band 2
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PROCEDURAL ACTS OF THE PARTIES

effects

simultaneously

acknowledgement of an enforced claim
acknowledgementof 

a debt 

Viktor Knapp. V decké dílo v prom nách asu [Evolution of Sci-
entific Work]

(“Rechtsfolgetheorie”)
Österreichisches Zivilprozeßrecht.

Zivilprozessrecht
Wesen und Begriff der Prozeßand-

lung einer Partei im Zivilprozeßrecht
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SPECIFIC FEATURES OF LEGAL ACTS

(“doppelfunktionelle Prozesshandlungen”)

amicable settlement, waiver of a claim  plea of set-off 

(“Doppeltatbestandslehre”)

vice versa.

(“Lehre von der 
Doppelnatur der Parteiprozesshandlungen”)
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PROCEDURAL ACTS OF THE PARTIES

 6.3.7 Certain remarks on procedural agreements

autonomy of will sub

not

Macur

(case law)

Kommentar zur Zivilprozessordnung. Band 2

Kommentar zur Zivilprozeßordnung. Band 1

Prozeßverträge. Privatautonomie im Verfahrensrecht

Lehrbuch des österreichischen Zivilprozeßrechts

Prozeßverträge. Privatautonomie im Verfahrensrecht  
Zivilprozessrecht

pactum de non petendo
Österreichisches Zivilprozeßrecht. 

Právní rozhledy
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SPECIFIC FEATURES OF LEGAL ACTS

control sub

in rem 

Kommentar zur Zivilprozessordnung. 
Band 2
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SPECIFIC ASPECTS OF PROCEDURAL ACTS  OF JURISTIC PERSONS

 6.4 Specific aspects of procedural acts 

of juristic persons

pro-
cedural capacity sub

requisites

“Every person may perform independent legal acts before the court as a party 
(procedural capacity) to the extent to which (s)he enjoys legal capacity”

express

Ob anský zákoník V. Závazkové právo. Obecná ást (§ 1721–
2054). Komentá  [Civil Code V. The Law of Obligations. General Provisions (Sections 1721–2054). 
Commentary]

Ob anský soudní ád. Komentá  [Code of Civil Procedure. Commentary].
“In the framework of the new private law legisla-

tion, we cannot but conclude that a juristic person lacks procedural capacity as it does not enjoy 
legal capacity.”

“a special concept, a sort of 
representation of a party sui generis” Ú astenství v civilním soudním 
ízení [Parties to Civil Court Procedure].

Právní rozhledy
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SPECIFIC FEATURES OF LEGAL ACTS

sub

“theory of manifestation (of will)”

“[a]s far as minors are con-
cerned, the rule should be that they do not enjoy full procedural capacity in the sense of Section 20 
(1) of the Code of Civil Procedure, provided that it is possible to come to the opposite conclusion 
under specific, and absolutely exceptional, circumstances, which need to be properly justified in each 
case”

“If a party has a representative, docu-
ments shall be served only on the representative, unless the law lays down otherwise.”

Ú astenství v civilním soudním ízení [Parties to Civil Court Procedure]. 
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SPECIFIC ASPECTS OF PROCEDURAL ACTS OF JURISTIC PERSONS 

complexity

(secondary)

unambiguous
one natural 

“Within private law, the state is considered a juristic person. 
Another legal regulation provides for the manner in which the state makes legal acts.”

vis-à-vis

(Case Law)
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SPECIFIC FEATURES OF LEGAL ACTS

ad litem

 6.5 Summary

legal acts

function

certainty
secondary disputes

implicit
con-

ditions
on behalf of 

invalidity

unilateral

(Case Law)

Právní rozhledy
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SUMMARY

functional
inter alia

Problémy vzájemného vztahu práva procesního a hmotného [Issues of Mutual Relation-
ship between Substantive Law and Procedure].
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 CHAPTER SEVEN

 JURISTIC PERSON AS A SUBJECT 

OF RESPONSIBILITY

solutio

“… in contractual relations of juristic persons, the intentions of the juristic persons are in fact ir-
relevant, in the same way as the intentions of a natural person whose proxy wilfully or negligently 
causes a wrong.” System des heutigen Römischen Rechts (Volume II).
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FAULT-BASED LIABILITY OF JURISTIC PERSONS

stricto sensu

 7.1 Fault-based liability of juristic persons

“If a minor who has not yet acquired full legal capacity or an individual who suffers 
from a mental disorder was incapable of controlling his behaviour and assessing its 
consequences, the victim is entitled to compensation for damage if this is fair with 
regard to the financial standing of the wrongdoer and victim.” 
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JURISTIC PERSON AS A SUBJECT OF RESPONSIBILITY 

 7.2 No-fault liability of juristic persons

“Criminal law deals with natural individuals as cogitative, purposeful and 
sensitive beings. A juristic person is nothing like that; conversely, it is merely a be-
ing which owns property and therefore remains outside the sphere of criminal law. 
The existence of a juristic person is, in reality, conditional upon the will of certain 
individuals, which is imputed to the juristic person as its own will by application of 
legal fiction; nonetheless, such representation deprived of its own will can only be 
respected in civil law and never in criminal law.” “any conduct 
considered a crime committed by a juristic person is still a crime committed by its 
members or officers, that is individuals, or natural persons; whether or not their 
relation to the corporation was the reason for and purpose of the crime, is equally 
irrelevant. For example, an overly industrious municipal official who steals money to 
relieve a destitute national treasury is still a thief, as an individual. Punishing a crime 
committed by a juristic person would violate the basic principle of criminal law, 
namely that the offender and the punished must be one and the same person.”

stricto sensu

System des heutigen Römischen Rechts 
(Volume II).
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NO-FAULT LIABILITY OF JURISTIC PERSONS

“A person who, at the time of 
committing an offence, was incapable of recognising the illegality of his conduct 
and control it due to a mental disorder shall not be held criminally liable for the 
offence.” a contrario

(Czech) 

compos mentis
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JURISTIC PERSON AS A SUBJECT OF RESPONSIBILITY 

(2) The criminal offence specified in Section 7 is imputable to juristic persons if 
it was committed

(a) by conduct of bodies of the juristic person or persons specified in paragraph 
(1) (a) to (c); or

(b) by an employee specified in paragraph 1 (d) acting on the basis of a decision, 
approval or instruction given by bodies of the juristic person or persons specified in 
paragraph (1) (a) to (c); or due to a failure of bodies of the juristic person or persons 
specified in paragraph (1) (a) to (c) to adopt measures they were required to adopt 
under some other legal regulation or they can reasonably be expected to adopt, in-
cluding, without limitation, by omitting to exert obligatory or necessary control over 
the activities of employees or other persons reporting to them; or due to a failure of 
the aforementioned persons to take necessary steps to prevent or avoid the conse-
quences of the committed criminal offence.

“[a] juristic person to which a violation or infringement 
of an interest protected by criminal law in a manner specified in this Act is imputable 
is the perpetrator of the criminal offence” 
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SUMMARY

 7.3 Capacity of jurisic persons to bear legal 

responsibility (liability)

 7.4 Summary
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JURISTIC PERSON AS A SUBJECT OF RESPONSIBILITY 
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 CHAPTER EIGHT

 NO-FAULT LIABILITY 

OF JURISTIC PERSONS

 8.1 Introduction
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NO-FAULT LIABILITY OF JURISTIC PERSONS 

 8.2 Introduction: characteristics of no-fault 

liability—its function and purpose 

in contemporary tort law

ex delicto

(cuius commoda, eius incommoda)

“objektivní” “objektívna”

“objektivní odpov dnost” 
(no-fault liability)

Ob anský zákoník. Komentá . Svazek VI 
[Civil Code. Commentary. Volume VI].
Ob anský zákoník VI. Závazkové právo. Zvláštní ást (§ 2014). Komentá  [The Civil Code VI. Law 
of Obligations. Special Part (Section 2014). Commentary].

Ob anský zákoník. Komentá  [The Civil Code. Commentary]. 

Unification of tort law: Strict liability
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NO-FAULT LIABILITY FROM COMPARATIVE PERSPECTIVE—VARIOUS APPROACHES

 8.3 No-fault liability from comparative 

perspective—various approaches
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124

NO-FAULT LIABILITY OF JURISTIC PERSONS 

(responsabilité pour faute)

“faute”

“faute”

ad hoc 

(“Verschuldensprinzip”)

(pretium doloris)

Unification of tort law: Strict liability
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NO-FAULT LIABILITY FROM COMPARATIVE PERSPECTIVE—VARIOUS APPROACHES

Codice civile 
Codice civile

Codice civile

Unification of tort law: Strict 
liability

Unification of tort law: Strict liability

Unification of tort law: 
Strict liability
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NO-FAULT LIABILITY OF JURISTIC PERSONS 

Unification of tort law: 
Strict liability.

Unification of tort law: 
Strict liability

Unification of 
tort law: Strict liability
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LIABILITY OF LEGAL ENTITIES—IMPUTATION  OF CONSEQUENCES

Code civil

 8.4 Liability of legal entities—imputation 

of consequences
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NO-FAULT LIABILITY OF JURISTIC PERSONS 

vis-à-vis 

vis-à-vis vis-à-vis 

vis-à-vis 

force majeure

a person who works in the operation
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LIABILITY OF LEGAL ENTITIES—IMPUTATION OF CONSEQUENCES 

pro 
rata

(ex contractu) ex delicto 

force majeure

per 
se

ex delicto casus minor force 
majeure ex delicto

ex delicto 
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NO-FAULT LIABILITY OF JURISTIC PERSONS 

 8.5 Selected cases of no-fault liability 

of legal entities

 8.5.1 Liability for activities

 8.5.1.1 Operational damage (Section 2924)
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SELECTED CASES OF NO-FAULT LIABILITY OF LEGAL ENTITIES 

ex post

 8.5.1.2 Damage caused by a particularly hazardous operation 
(Section 2925)

force majeure
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NO-FAULT LIABILITY OF JURISTIC PERSONS 

Causation in European Tort Law

Monografie - Essyays on legal agency and liability - 2018.indd   132 25.01.2019   7:40:26



133

SELECTED CASES OF NO-FAULT LIABILITY OF LEGAL ENTITIES 

force majeure

 8.5.1.3 Damage caused by other operational activities

conditio sine qua 
non
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NO-FAULT LIABILITY OF JURISTIC PERSONS 

(force 
majeure) force majeure

mutatis mutandis 

Náhrada škody podle ob anského 
a obchodního zákoníku, zákoníku práce, v oblasti pr myslového vlastnictví a podle autorského záko-
na. Praktická p íru ka [Compensation for Damage Under the Civil Code and Commercial Code, 
Under the Labour Code, Under Industrial Property and Under the Copyright Act. A Manual]
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SELECTED CASES OF NO-FAULT LIABILITY OF LEGAL ENTITIES 

vis-à-vis 
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NO-FAULT LIABILITY OF JURISTIC PERSONS 

 8.5.1.4 Damage caused by operation of means of transport
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SELECTED CASES OF NO-FAULT LIABILITY OF LEGAL ENTITIES 

vice versa 

 8.5.1.5 Damage caused in exercise of public authority
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NO-FAULT LIABILITY OF JURISTIC PERSONS 

sui ge-
neris

vis-à-vis 
vis-à-vis 

vis-à-vis
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SELECTED CASES OF NO-FAULT LIABILITY OF LEGAL ENTITIES 

in rem

(locus standi)
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NO-FAULT LIABILITY OF JURISTIC PERSONS 

 8.5.1.6 Damage to real property

 8.5.2 Liability for damage caused by a thing

 8.5.2.1 Damage caused by a thing

per se

in rem
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SELECTED CASES OF NO-FAULT LIABILITY OF LEGAL ENTITIES 

per se

Zdravotnické právo [Medical Law]

 Právní rozhledy.
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NO-FAULT LIABILITY OF JURISTIC PERSONS 

per se

per se

per se
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SELECTED CASES OF NO-FAULT LIABILITY OF LEGAL ENTITIES 

 8.5.2.2 Damage caused by a product defect

vis-à-vis 

Ob anský zákoník. Komentá . Sva-
zek VI [The Civil Code. Commentary. Volume VI]

Ob anský zákoník. Komentá  [The Civil 
Code. Commentary].
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NO-FAULT LIABILITY OF JURISTIC PERSONS 

ex lege

ex delicto 

Ob anský zákoník. Komentá . Sva-
zek VI [Civil Code. Commentary. Volume VI]
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SUMMARY

 8.6 Summary

inter alia

ipso facto 

(numerus clausus)
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NO-FAULT LIABILITY OF JURISTIC PERSONS 

vis-à-vis 

force ma-
jeure
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 CHAPTER NINE

 LIABILITY OF JURISTIC PERSONS 

BASED ON FAULT

 9.1 Introduction

ex delicto.

et seq.

lex 
specialis

per analogiam

Grundstrukturen des deutschen Deliktsrechts
Österreichisches Haftpflichtrecht. Band III. 

Grundfragen des Schadensersatzrechts

Ob anský zákoník. Komentá . Sva-
zek VI [Civil Code. Commentary. Volume VI]
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LIABILITY OF JURISTIC PERSONS BASED ON FAULT 

 9.2 Identification of liability based on fault

Deliktní právo [Tort Law].

Journal of European Tort Law
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APPROACH IN FOREIGN LAWS

 9.3 Approach in foreign laws

Deliktní právo [Tort Law].
Ob anský zákoník. Komentá . Sva-

zek VI [Civil Code. Commentary. Volume VI]
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LIABILITY OF JURISTIC PERSONS BASED ON FAULT 

 9.3.1 German law

(dolus directus)
(dolus eventualis)

(Theorie 
des Erfolgsunrechts)
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APPROACH IN FOREIGN LAWS

(Theorie 
des Handlungsunrechts)

 9.3.2 Austrian law

“spontaneous damage can be based on 
bad faith if the damage was caused knowingly and by volition, and also on neglect if 
caused by culpable ignorance or a lack of due attention or due care. Both of the above 
are considered culpability”

“... everyone who is sane is capable of such a degree of diligence and attention 
that can be used with usual capabilities. Anyone who fails to use such diligence or 
attention in acts infringing the rights of others is guilty of neglect.”

Common Law Review
Unification of Tort Law: 

Fault
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LIABILITY OF JURISTIC PERSONS BASED ON FAULT 

(“Theorie des Handlungsunrechts”)

 9.4 Liability based on fault under valid regulation

 9.4.1 Conditions for establishing liability based on fault

Ob anský zákoník. Komentá . Sva-
zek VI [Civil Code. Commentary. Volume VI]
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LIABILITY BASED ON FAULT UNDER VALID REGULATION

et seq

 9.4.2 Section 2909—Breach of good morals

Juris-
prudence
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LIABILITY OF JURISTIC PERSONS BASED ON FAULT 

a priori

 9.4.3 Section 2910—General liability based on fault

inter alia

Ob anský zákoník. Komentá . Svazek VI 
[Civil Code. Commentary. Volume VI]
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IMPUTABILITY OF NATURAL PERSON’S CONDUCT

(inter partes)
inter alia

 9.5 Imputability of natural person’s conduct

ex delicto 

Deliktní právo [Tort Law].
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(ex delicto)

de facto

 9.5.1 General rule (Section 167)
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IMPUTABILITY OF NATURAL PERSON’S CONDUCT

lex generalis

lex specialis

 9.5.2 Assistant person (Section 2914)
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 9.5.2.1 Scope of application

 9.5.2.2 Notion of assistant
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Erfüllungsgehilfen
Verrichtungsgehilfen

culpa in eligendo

ex delicto 

 9.5.2.3 Scope of principal’s liability
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ex delicto

Ob anský zákoník. Komentá . Sva-
zek VI [Civil Code. Commentary. Volume VI]

Liability for Damage Caused by Others

Soukromé právo

Rekodifikace a praxe
Ob anský zákoník VI. Závazkové právo. Zvláštní ást 

(§ 2055–3014). Komentá  [The Civil Code VI. Law of Obligations. Special Part (Sections 2055–
3014). Commentary].
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IMPUTABILITY OF NATURAL PERSON’S CONDUCT

ex delicto 
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 9.6 Culpability
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CULPABILITY

 9.6.1 Capacity to be liable for a wrong

 9.6.1.1 Capacity of a natural person to be liable for a wrong
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 9.6.1.2 Capacity of a juristic person to be liable for a wrong 
(delictual capacity)

vis-à-vis

 

Jurisprudence

“Legal persons are actually able to act, both in accordance 
with the order of the legal norm and in contradiction with it. However, it is not possible to conclude 
that just due to the fact that on behalf of the juristic person always act a natural person, the legal 
capacity of legal persons to commit the act is excluded, since according to sociological research, 
juristic persons as groups of persons have a will different from those who make them.”

Trestní odpov dnost právnických osob. Komentá  [Criminal Liability of Juristic Persons. Com-
mentary]

Funkce a místo právní odpov dnosti v recentním právním ádu [Func-
tion and Place of Legal Responsibility in Recent Law]
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CULPABILITY

 9.6.1.3 Analogous concept of delictual capacity of a juristic person

Trestn právní revue

Trestn právní revue
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 9.6.1.4 Gaps in the concept of imputation

Ob anský zákoník. Komentá . Svazek I [Civil Code. 
Commentary. Volume I]

Deliktshaftung und juristische Person: zugleich zur Eigenhaftung von Unterneh-
mensleitern
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CULPABILITY

 9.6.2 Viewpoint for assessing culpability

 9.6.2.1 Assessing culpability of natural persons

Juris-
prudence
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pater familias

Ob anský zákoník. Komentá . 
Svazek VI [Civil Code. Commentary. Volume VI]
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CULPABILITY

de facto

Ob anské právo hmotné. Díl 2 [Substantive Civil Law. Part 2]
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Willensmangel

Ob anský zákoník. Komentá . 
Svazek VI [Civil Code. Commentary. Volume VI]

Deliktní právo [Tort Law].
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CULPABILITY

 9.6.3 Viewpoint of culpability of juristic persons
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 9.6.4 Standard of conduct

 9.6.4.1 Setting the standard of conduct for natural persons
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CULPABILITY

“every person having legal capacity is presumed to 
have the intellect of an average individual and the ability to use it with ordinary care 
and caution, and anybody can reasonably expect every such person to act in that way 
in legal transactions”

 9.6.4.2 Setting the standard of conduct for juristic persons

Juris-
prudence.
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LIABILITY OF JURISTIC PERSONS BASED ON FAULT 

inter alia

 vis-à-vis

 9.7 Summary

Jurisprudence
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SUMMARY

per analogiam
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 CHAPTER TEN

 VICARIOUS LIABILITY 

OF JURISTIC PERSONS

(A HISTORICAL, COMPARATIVE 

AND PHILOSOPHICAL STUDY)

 10.1 Introduction

Vicarious Liability in Tort: A Comparative Perspective

Vicarious Liability in Tort: A Comparative Perspective

Monografie - Essyays on legal agency and liability - 2018.indd   177 25.01.2019   7:40:29



178

VICARIOUS LIABILITY OF JURISTIC PERSONS 

“ru ení”

(“ru ení”)

Pure Theory of Law

Pure Theory of Law
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VICARIOUS LIABILITY AND SIMILAR CONCEPTS  IN THE CZECH CIVIL CODE

 10.2 Vicarious liability and similar concepts 

in the Czech Civil Code

“[a] 
person who uses an agent, employee or other helper in conducting his activities”

V decká ro enka právnické fakulty Ma-
sarykovy university v Brn . Díl XII [A Scientific Yearbook of the Law Faculty of Masaryk University 
in Brno. Part XII]

Journal of European Tort Law
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ascribes allocates
ascribes 

Ju-
risprudence

Kritika právní odpov dnosti [Critique of Legal Responsibility]
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LIABILITY AND RESPONSIBILITY  IN THE CZECH LEGAL THEORY

(“ru ení”)

 10.3 Liability and responsibility 

in the Czech legal theory

(“ru ení”) (“odpov dnost”)
(“odpov dnost”)

inter alia

“[t]here in not a single period in the history of Czech law where 
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VICARIOUS LIABILITY OF JURISTIC PERSONS 

a historian would find no trace of the German influence”

(“odpov dnost”)

“Verantwortung” “Haftung”

“the Czechoslavic citizens 
of the Austrian Empire” 

“since the obsolete translation of the Code alone, made in 
1812, has long been sold out and a great portion of the more recent body of legisla-
tion relating to the Civil Code has never been translated into the Czech language”

“Verantwortung”

Pocta podaná eskou fakultou 
právnickou panu Dr. Ant. rytí i Randovi k sedmdesátým narozeninám dne 8. ervence 1904 [Tribute 
from the Czech Law School to Knight Antonín Randa on the Occasion of his 70th Birthday, 8 July 
1904]

D jiny soukromého práva v st ední Evrop  [History of Private Law in Central Eu-
rope]

Allgemeines 
bürgerliches Gesetzbuch für die gesammten Deutschen Erbländer der Oesterreichischen Monarchie

Kniha všeobecných 
zákon v ob anských íše rakouské [Austrian General Civil Code].

Theoretisch-praktischer Kommentar über das allgemeine bürgerliche Gesetzbuch 
(Bd. 1). Das alte und neue Recht Mährens und Schlesiens, k. k., öster. 
Antheils, nach der Ordnung des bürgerlischen Gesetzbuches (Teil I–II)

Pojem osoby v právu: (osoba, morální osoba, právnická osoba) [The Concept 
of a Person in Law (Person, Moral Person, Juristic Person)]

Kniha všeobecných zákon v ob anských íše rakouské [Austrian General Civil 
Code].
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“Haftung”

(“odpov dnost”) “Verantwor-
tung” “Haftung”

(“Verantwortung” as well as “Haftung”)
“Verantwortung” “verantworten”

(“odpov dnost”) (“odpoví-
dat”) “Haftung” “haften”

(“ru ení” “ru it”) “ru ení” “ru it”

“ru ení” “ru it”
“Haftung” “haften”

“Verantwortung”
“Haftung” “Haftung”

“Haftung”
“ru ení” “Verantwortung”

identically
“ru ení”

 “ru ení”

“rukojemství”

“verantworten” “je zavázán”

Obliga ní právo [The Law of Obligations]
O závazcích k náhrad  škody [On Obligations to Indemnification].

Prevencia a zodpovednos  v ob ianskom práve I [Prevention and Liability in Civil Law I]
Odpov dnost statutárních orgán  obchodních spole ností [Responsi-

bility of Governing Bodies of Juristic Persons]
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“ru ení” abstractum
“ru ení”

(in Czech) 

“ru ení”
“odpov dnost”

 10.3.1 Liability in the ABGB

Codex Theresianus

Codex Theresianus
Codex

Codex
“supplemented with ‘common sense and the general natural 

law and the law of nations’ (in the sense of ius naturale and ius gentium as defined 
in The Institutes of Justinian)” Codex 
Theresianus “a person shall be liable for legal consequences”

Ko eny a inspirace velkých kodifikací [Roots and Inspira-
tions of Major Codifications]

Právo ob anské I. díl: Výklady úvodní a ást všeobecná [Civil Law, Volume I: Preamble 
and the General Part]
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LIABILITY AND RESPONSIBILITY IN THE CZECH LEGAL THEORY 

(usus modernus Pandectarum)

 
(“Haftung”)

 (“Verantwortung”)

Právník A History of Pri-
vate Law in Europe

200 let Všeobecného ob anského 
zákoníku [200th Anniversary of the General Civil Code]

Kritika právní odpov dnosti [Critique of Legal Responsibility]
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“Verantworung”  “Haftung”
“Verantwortung”

“Haftung”
“Verantwortung” 

“Haftung”

inter alia

“ru ení”

(“ru ení”) 

(response)
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LIABILITY AND RESPONSIBILITY IN THE CZECH LEGAL THEORY 

“Haftung” “Verantwortung”
“odpovídání” “(z)odpov dnost”

“(z)odpov dnost” 
“verantworten” “haften”

“haften” “verantworten”
“verantworten”

“je zavázán” “haften”
“ru it” “váznout”

“je zavázán”

“ru it” 
“haften”

“ru ení” 

“rukojemství” “zástava”

Odpov dnost statutárních orgán  obchodních spole ností [Responsibility of 
Governing Bodies of Juristic Persons]

“zodpov dnost” “odpov dnost”

“er leistet Gewähr”

“gestaned” “zaru it se” 

“odpov dnost”

“ru it”
“ru it” “haften”

“rukojemství” “ru ení”
“Bürgschaft”
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“honeste vivere—neminem ledere—suum cuique 
tribuere”

(“ru ení”) 

(“odpov dnost”—“Haftung”)
(“odpovídání”)

(“ru ení”—“Haftung”)

“ru ení” “odpov dnost”
“ru ení”

casus minor

“iuris praecepta sunt haec: honeste vivere, alterum non laedere, suum cuique 
tribuere”  . 

Právní rozhledy
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“odpov dnost” “Haftung”

(“ru ení”)
(“závazek”) (“odpov dnost”)

 10.3.2 Liability as an integral part of an obligation

(“odpov dnost”)

(“závazek ru ení”) 

(“ru ení”)

(“Volkgeist”)

(“Volkgeist”)

(“ru ení”) 
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 ius com-
mune

(“Haftung”)

“Schuld” 
“Haftung” Schuld und Haftung 

“[a]n obligation means a legal relationship between 
two persons, where one of the persons is obliged to provide a performance (a payment, 
service or work) to the other and is liable through his assets for proper fulfilment of 
his duty”

“a debtor is obliged (to perform) and liable (for his performance)”

“Schuld und Haftung” 

Comparative Tort Law: Global Perspectives

Zeitschrift für das Privat- und Öffentliche Recht

ímské právo obliga ní. ást I [The Roman Law of Obligations. Part I]. 

(on obligations) 
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 10.3.2.1 Schuld und Haftung (1874)

“Schuld” “Haftung” 

“Schuld” “Haftung”

Der Begriff Obligatio.

(“rechliche Verpflichtung”)
(“Verbindlichkeit”) (“Hafung”)

(“Schuld”)
“Schuld und Haftung”

enforceability

Schuld und Haftung im älteren deutschen Recht, insbesondere die Form der Schuld- und 
Haftungsverhältnisse. 

Wissenschaft und Kodifikation des Privatrechts im 19. Jahrhundert. Teil VI
D jiny soukromého práva v st ední Evrop  

[History of Private Law in Central Europe]
Zeitschrift für das Privat- und Öffentliche Recht

Archiv für die civilistische 
Praxis. Schuld 
und Haftung im älteren deutschen Recht, insbesondere die Form der Schuld- und Haftungsverhält-
nisse. 

Schuld und Haftung im älteren deutschen Recht, insbesondere die Form der 
Schuld- und Haftungsverhältnisse. 

Rudolf von Jhering: Beiträge und Zeugnisse. 

Schuld und Haftung im älteren deutschen Recht, insbesondere die Form der Schuld- und 
Haftungsverhältnisse. 
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 10.3.2.2 Reception of the “Schuld und Haftung” doctrine 
in the Czech environment

Roman-law 

obligation
Roman-law 

“ru ení”

“ru ení”

ímské právo 
obliga ní. ást I [The Roman Law of Obligations. Part I].

D jiny soukromého práva v st ední Evrop  [History of Private Law in Central Eu-
rope]
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“Schuld und Haftung”

“Schuld und Haftung” 
“a legal relationship where the law 

attributes to a person, on certain grounds, a licence to claim certain performance 
from another person (in the form of an act, tolerance or omission) and simultaneously 
imposes on the other person a duty to provide such performance, under penalty for 
default”  “A debt alone has no force. It is the liability from which the legal force 
stems.”

(enforceability)

“Schuld und Haftung”
inter alia

Právo ob anské III. Právo obliga ní [Civil Law III. The Law of Obligations]
O právu 

soukromém u Slovan  v dobách starších [On Private Law of Ancient Slavs]
N kolik úvah o programu a cílech 

slovanských právních d jin [Considerations Concerning the Plans and Objectives of the History 
of Slavic Law]  

Komentá  k eskoslovenskému obecnému zákoníku ob anskému a ob anské právo platné na 
Slovensku a v Podkarpatské Rusi. Díl IV [Commentary on the Czechoslovak Civil Code and Civil 
Law Applicable in Slovakia and in Carpathian Ruthenia. Part IV].

V decká 
ro enka právnické fakulty Masarykovy university v Brn . Díl XII [A Scientific Yearbook of the Law 
Faculty of Masaryk University in Brno. Part XII]

Pocta podaná eskou fakultou 
právnickou panu Dr. Ant. rytí i Randovi k sedmdesátým narozeninám dne 8. ervence 1904 [Tribute 
from the Czech Law School to Knight Antonín Randa on the Occasion of his 70th Birthday, 8 July 
1904].

D jiny soukromého práva v st ední Evrop  [History of Private Law in Central Eu-
rope]
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“Schuld 
und Haftung”

“Haftung”

“Haftung”

 10.3.3 Liability in the sense of responsibility

(“odpovídání”) (“ru ení”)

Ko eny a inspirace velkých kodifikací [Roots 
and Inspirations of Major Codifications]

Pocta podaná eskou fakultou právnickou panu Dr. Ant. rytí i Randovi 
k sedmdesátým narozeninám dne 8. ervence 1904 [Tribute from the Czech Law School to Knight 
Antonín Randa on the Occasion of his 70th Birthday, 8 July 1904]

 eskoslovenské právo a právní v da v mezivále ném 
období (1918–1938) a jejich místo ve st ední Evrop . Svazek I [Czech Law and Jurisprudence in 
the Period between the World Wars (1918–1938) and their Place in the Central Europe. Volume I]. 
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(“Haftung” “Verantwortung”)

(“Haftung”) (“Verantwortung”)

“Schuld und Haftung” 
(“Haftung”)

(“Haftung”) (general) (“Ver-
antwortung”)

Haftung

(“Haftung”)

(“Verantwortung”)

“any and all civil wrongs are based on the result in the sense of criminal law. 
[…] A human act, albeit very dangerous and driven by gravely malicious intents, has 
only potentially binding nature under civil law, subject to a suspensive condition that 
damage was incurred as a consequence of the act.”

Pocta 
podaná eskou fakultou právnickou panu Dr. Ant. rytí i Randovi k sedmdesátým narozeninám dne 
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 inter 
alia

Schuld 
und Haftung  had 
already existed before establishment of the legal order

par excellence

8. ervence 1904 [Tribute from the Czech Law School to Knight Antonín Randa on the occasion of 
his 70th Birthday, 8 July 1904].

D jiny soukromého práva v st ední Evrop  [History of Private Law in Central Eu-
rope]

eskoslovenské právo a právní v da v mezivále ném období (1918–1938) a jejich 
místo ve st ední Evrop . Svazek I [Czech Law and Jurisprudence in the Period between the World 
Wars (1918–1938) and their Place in the Central Europe. Volume I].

Pocta podaná eskou fakultou právnickou panu Dr. Ant. rytí i Randovi k sedmdesátým 
narozeninám dne 8. ervence 1904 [Tribute from the Czech Law School to Knight Antonín Randa on 
the occasion of his 70th Birthday, 8 July 1904]

Ryzí nauka právní [Pure Theory of Law
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A CIRCULAR RELATIONSHIP BET WEEN RESPONSIBILITY (LIABILITY) AND DUTY

 10.4 A circular relationship between responsibility 

(liability) and duty

Obliga ní právo 
[The Law of Obligations]

O závazcích k náhrad  škody s p ídavkem o úrocích [On Obligations to Pay Damages, and 
a Supplement on Interest] 

“a person who is liable must compensate dam-
age—and a person who has no such duty is not liable”

Rand v jubilejní památník [Randa’s Jubilee 
Memorial].
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“[o]nly the fact that a punishment or 
enforcement may be imposed on a person for certain behaviour implies that the op-
posite behaviour ‘shall be’ (is desired), i.e. represents the person’s duty”

V decká 
ro enka právnické fakulty Masarykovy university v Brn . Díl XII [A Scientific Yearbook of the Law 
Faculty of Masaryk University in Brno. Part XII]

Ryzí nauka právní [Pure Theory of Law]
Komentá  k eskoslovenskému 

obecnému zákoníku ob anskému a ob anské právo platné na Slovensku a v Podkarpatské Rusi. 
Díl V [Commentary on the Czechoslovak Civil Code and Civil Law Applicable in Slovakia and in 
Carpathian Ruthenia. Part V].

Obliga ní právo. 3. díl [The Law of Obligations. Part 3]
Obliga ní právo. 1. díl [The Law 

of Obligations. Part 1]
Teorie práva [Theory of Law].

V decká 
ro enka právnické fakulty Masarykovy university v Brn . Díl XII [A Scientific Yearbook of the Law 
Faculty of Masaryk University in Brno. Part XII] Ryzí 
nauka právní [Pure Theory of Law]
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 10.4.1 A solution to the circular relationship 

by abandoning the notion of liability

 “Where an enforcement act is aimed at a person 
other than the person whose conduct was a precondition for the enforcement act, we 
can describe the contents of such a duty as liability; there lies the difference between 
the notions of duty and liability, where liability appears to represent a special type of 
duty.” “The two notions—duty and liability—thus overlap if a negative precondition 
is met, namely that the merits for which the liability has arisen do not simultaneously 
give rise to a duty on the part of an entity other than the liable person.”

“the broader concept of 
‘liability for a thing’ has been replaced with a more precise concept of ‘liability for 
(a third) person’”

(Haftung)
 (Haftung)

Ryzí nauka právní [Pure Theory of Law]
V decká 

ro enka právnické fakulty Masarykovy university v Brn . Díl XII [A Scientific Yearbook of the Law 
Faculty of Masaryk University in Brno. Part XII]
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“The normative legal science pointed out 
the logical inconsistencies of many terms used by the ‘traditional’ legal doctrine 
and offered their own terminology, [… where the focal] point of their line of thought 
was the notion of a norm[, which] always implies duties”

(“Haftung”)

eskoslovenské právo a právní v da v mezivále ném období (1918–1938) a jejich místo ve st ední 
Evrop . Svazek I [Czech Law and Jurisprudence in the Period between the World Wars (1918–1938) 
and their Place in the Central Europe. Volume I]. 

Komentá  k eskoslovenskému obec-
nému zákoníku ob anskému a ob anské právo platné na Slovensku a v Podkarpatské Rusi. Díl 
V [Commentary on the Czechoslovak Civil Code and Civil Law Applicable in Slovakia and in Car-
pathian Ruthenia. Part V].

Obliga ní právo. 3. díl [The Law of Obligations. Part 3]
Obliga ní právo. 1. díl [The Law of 

Obligations. Part 1]
Právo ob anské. I. díl: Výklady úvodní a ást všeobecná [Civil Law. Volume I: Preamble and the 
General Part]

V decká ro enka právnické 
fakulty Masarykovy university v Brn . Díl XII [A Scientific Yearbook of the Law Faculty of Masaryk 
University in Brno. Part XII]

eskoslovenské právo a právní v da 
v mezivále ném období (1918–1938) a jejich místo ve st ední Evrop . Svazek I [Czech Law and 
Jurisprudence in the Period between the World Wars (1918–1938) and their Place in the Central 
Europe. Volume I].
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A CIRCULAR RELATIONSHIP BET WEEN RESPONSIBILITY (LIABILITY) AND DUTY

 10.4.2 The first loss of the meaning of responsibility

Kritika právní odpov dnosti [Critique of Legal Responsibility]
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VICARIOUS LIABILITY OF JURISTIC PERSONS 

(“Haf-
tung”)  (“Verantwortung”)

(“Verantwortung”)

(“Haftung”)
(“Verantwortung”)

 10.4.3 Interim conclusions

“Haftung”

Právník
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A CIRCULAR RELATIONSHIP BET WEEN RESPONSIBILITY (LIABILITY) AND DUTY

“Schuld und 
Haftung”
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VICARIOUS LIABILITY OF JURISTIC PERSONS 

(“Haftung”) (“Verantwortung”)

 10.5 The normativist account of vicarious liability

V decká 
ro enka právnické fakulty Masarykovy university v Brn . Díl XII [A Scientific Yearbook of the Law 
Faculty of Masaryk University in Brno. Part XII]
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THE NORMATIVIST ACCOUNT OF VICARIOUS LIABILITY

“a secondary remedial response to a breach of a primary duty 
(a legal wrong)”
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VICARIOUS LIABILITY OF JURISTIC PERSONS 

 10.6 Vicarious liability as the only form of 

secondary liability of juristic persons

wrongs
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 CHAPTER ELEVEN

 ADMINISTRATIVE-LAW LIABILITY

OF JURISTIC PERSONS

 11.1 Introduction

nota bene
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 11.2 Czech legislation on administrative offences 

committed by juristic persons until 1 July 2017

“before and during the war, occasional attempts were already 
being made to extend liability for infractions also to juristic persons […] Later, after 
almost complete étatisation, the same aim was pursued in a quite straightforward 
manner—by laying down special administrative offences committed by governmental, 
co-operative and other organisations (i.e. juristic persons) which were not subject to 
subsidiary application of the infraction codices.”

“When natural persons, 
too, were allowed to operate economic and other businesses, the special administra-
tive offences applicable to organisations were simply transformed into offences com-
mitted by juristic persons and natural persons operating a business.”

“whether this concept continues to have a rationale at the current stage of 
social and legal development, or whether it was rather merely a response to the new 
state of affairs after 1989. Indeed, until then, business activities of natural persons 
had been almost unknown in law; individuals began pursuing activities that had 
previously been a monopoly of organisations.”

“especially in the major economic 
strength, growing influence and importance of industrial and commercial companies, 
and the scope of their rights and obligations, which entail substantial risks and often 
serious unlawful conduct.”

Správní právo

Zayferus o. p. s.

Správní právo
Základy odpov dnosti za správní delikty [Bases of Liability for Administrative 

Offences]
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CZECH LEGISLATION ON ADMINISTRATIVE OFFENCES 

“other administrative of-
fences of juristic persons and of natural persons operating a business”

“is often spontaneous, the merits of offences are not defined carefully, 
definitely and specifically, the amounts of penalties are not set on the basis of analysis 
of the typical gravity of offences and their comparison with offences in other fields 
of public administration, but rather randomly, according to preferences and needs of 
the individual sectors [...] the amounts and strictness of the fines imposed by admin-
istrative authorities for administrative offences contrast with the options available to 
courts in respect of crimes, and have been justifiably criticised.”

“the laws do not 
differentiate among these rates according to the typical gravity of the unlawful acts, 
and criteria for setting the penalties are either entirely lacking or are insufficiently 
definite”

Správní právo
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“the provision was taken from the former regulation and further 
specified” “within this provision, principles were proposed for decision-
making on the amounts of fines”

“When making a decision on imposing a fine, the 
air protection body shall take into account the gravity of breach of a statutory duty, the duration of 
the unlawful state of affairs, the amount of damage incurred or imminent and the consequences of 
the unlawful state of affairs, if any.”

ZAYFERUS, o.p.s.
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NEW REGULATION OF CORPORATE LIABILITY FOR ADMINISTRATIVE OFFENCES

judge-made law

“the existence of various types of administrative offences, with differ-
ent objective and subjective prerequisites of liability and different systems of penal-
ties”  “by functionality, rationality and necessity”

 11.3 New regulation of corporate liability for 

administrative offences existing since 2017

“to a single 
track, in both material and procedural terms”.

“The current state of affairs 
is characteristic especially for the existence of a chaotic bunch of laws adopted at 
various times, and the corresponding amounts of fines. Where older laws envisage 
fines in the order of hundreds of thousands, the newer ones lay down an upper limit 
of millions. Co-ordination in this area is non-existent.”

Správní trestání z hlediska praxe a ju-
dikatury [Administrative Punishment in Practice and Case-law]

Správní právo. Obecná ást [Administrative Law. General Part]

Správní právo
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European Criminal Law Review
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NEW REGULATION OF CORPORATE LIABILITY FOR ADMINISTRATIVE OFFENCES

vice versa
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ADMINISTRATIVE-LAW LIABILITYOF JURISTIC PERSONS 

“A juristic person cannot be exonerated from liability for an infraction if it failed to 
perform the obligatory or necessary control over a natural person who is considered, 
in terms of assessing liability of the juristic person for an infraction, a person whose 
acts are imputable to the juristic person, or if the necessary measures have not been 
taken to prevent or avoid the infraction” 

“all efforts that could 
possibly have been required to prevent the infraction”

 “measures that it was objectively capable 
of taking (in particular, ensuring sufficient and regular control by the employer over 
its employees, various preventive measures, protection of property, levels of manage-
ment, etc.). The use of all efforts must be assessed objectively, rather than subjectively, 
and grounds for exoneration will therefore not apply in cases of subjective economic 
difficulties and cases where the person liable was obliged to overcome or eliminate the 
obstacles to the performance of the duty (e.g. a lack of an official permission), etc.”

a contrario

Základy odpov dnosti za správní delikty [Bases of Liability for 
Administrative Offences]

“A change 
in the legal form, restructuring or organisational changes made during administrative proceedings 
could, but also might not, be carried out (even if not only exclusively) with a view to avoiding punish-
ment. However, if an entity which has violated competition rules (offender) has terminated without 
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liquidation, and its economic (material and non-material) component has found a legal successor 
in the form of another legal entity, this continues to be one and the same economic entity; if the es-
tablished facts indicate that the offender attempted to avoid the Competition Act through such trans-
formation, then a shift of the punitive liability to this—albeit legally different—person is legitimate. 
Consideration must also be taken of the dynamic substance of juristic persons which, unlike natural 
persons, may—even purposively—manipulate their basic characteristic features, e.g. in the form of 
organisational changes; termination of a juristic person without liquidation cannot be equated to 
death of a natural person”

Na k ižovatkách 
práva – Pocta prof. J. Musilovi [On the Crossroads of Law—A Tribute to Prof. J. Musil]
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inter alia

“The daily rate 
equals at least CZK 1,000 and no more than CZK 2,000,000. When determining the 
amount of the daily rate, the court shall take into account the property of the juristic 
person.”

 11.4 Case-law of the European Court of Human 

Rights, the principle of ne bis in idem and 

its impact on the Czech national practice 

of administrative punishment

Engel and Others v. The Netherlands 

(Case-law of the European Court of Human Rights.)
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CASE-LAW OF THE EUROPEAN COURT OF HUMAN RIGHTS

ne bis in idem

Zolotukhin v. Russia.

de facto de iure 

(idem)

“The guarantee enshrined in Article 4 of Protocol No. 7 becomes relevant on com-
mencement of a new prosecution, where a prior acquittal or conviction has already 
acquired the force of res judicata  […] Statements of fact [in the documents relating to 
both proceedings] are an appropriate starting-point for its determination of the issue 
whether the facts in both proceedings were identical or substantially the same [irre-
spective of different legal classification]”

“No one shall be liable to 
be tried or punished again in criminal proceedings under the jurisdiction of the same state for an 
offence for which he has already been finally acquitted or convicted in accordance with the law and 
penal procedure of that state.”

A and B v. Norway

Sergey Zolotukhin v. Russia 
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“The Court’s inquiry should therefore focus 
on those facts which constitute a set of concrete factual circumstances involving the 
same defendant and inextricably linked together in time and space”

de facto, idem factum
de iure

“conduct on the part of the same defendant and 
within the same time frame”

per se

a priori 

(de facto)

de facto de iure 

Maresti v. Croatia

 Úvod do filosofie [Introduction to Philosophy].

Crimen
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Zolotukhin

Zolotukhin

ne bis in idem Zolotukhin v. Russia

“the relevant act considered de iure must be considered the decisive comparative 
criterion for determining the element of idem”

ratione materiae

Kralice nad Oslavou
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de 
iure

“If this were not so and the imposition of a sanction by one of the affected ad-
ministrative authorities created an obstacle of ne bis in idem, this would lead to situ-
ations where certain interests and values could not be provided with protection by 
administrative authorities, although they are obliged to protect them under the law. 
Inadmissibility of such a situation would be especially apparent if the offender was 
first punished by one administrative authority for a certain, less serious consequence 
of his conduct, thus preventing his punishment for some other, much more grave 
consequence”

“However, these are precisely those cases where 
it is appropriate to protect the offender against double punishment by applying the 
ne bis in idem principle ”

“difference in the legally significant con-
sequence of the conduct”

ne bis in idem

de facto

Zolotukhin
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Kralice and Oslavou Zolotukhin

Ode  
Agrar 

lex posterior

“states should be able legitimately to choose complementary legal responses 
to socially offensive conduct (such as non-compliance with road-traffic regulations 
or non-payment/evasion of taxes) through different procedures forming a coherent 

“undoubtedly affects the property of the 
tax debtor; nonetheless, in view of its basic function (liquidated damages compensating damage 
that could be incurred by the state as a result of a delay in tax income), it cannot be conceived as an 
administrative offence or criminal charge within the meaning of Art. 6 (1) of the Convention for the 
Protection of Human Rights and Fundamental Freedoms (No. 209/1992 Coll.)”

Ode  Agrar

A and B v. Norway
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whole so as to address different aspects of the social problem involved, provided that 
the accumulated legal responses do not represent an excessive burden for the indi-
vidual concerned”

“a foreseeable and proportionate 
manner forming a coherent whole, so that the individual concerned is not thereby 
subjected to injustice” 

“sufficiently close connection in substance and in 
time” substantive temporal 

in time

in abstracto in concreto

(idem)

Jóhannesson and 
Others v. Iceland 

Monografie - Essyays on legal agency and liability - 2018.indd   222 25.01.2019   7:40:33



223

CASE-LAW OF THE EUROPEAN COURT OF HUMAN RIGHTS

ex post facto

de facto Zolotukhin

(idem)
(bis)

ne bis in idem (idem) (bis)

(“hard core of criminal law”)

“hard core of criminal law”

“hard core of criminal law”

ne bis in idem

A and B v. Norway

Jussila v. Finland A and B v. Norway
“[u]nfortunately, the 

Court has not made any effort, either in Jussila or subsequently, to develop a coherent approach to 
the  of the dividing line between ‘hard-core criminal law’ and the rest of criminal law” 

Jóhannesson and 
Others v. Iceland 
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(idem) de facto

 11.5 Summary
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 CHAPTER T WELVE

 CONCLUSION

(HOW CAN JURISTIC PERSONS ENGAGE IN 

LEGAL ACTS AND BEAR POTENTIAL LIABILITY?)

 12.1 General remarks

 12.2 What entity can engage in legal conduct?
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CONCLUSION

de iure

conditio 
sine qua non

a contrario
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CAN A JURISTIC PERSON REALLY ENJOY LEGAL CAPACITY?

non compos mentis

(or a person compos mentis) (or a person non 
compos mentis)

de facto 
“pater familias”

 12.3 Can a juristic person really enjoy legal 

capacity?

Monografie - Essyays on legal agency and liability - 2018.indd   227 25.01.2019   7:40:33



228

CONCLUSION

(legal fiction)
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JURISTIC PERSONS AS HOLDERS  OF FUNDAMENTAL RIGHTS

 12.4 Juristic persons as holders 

of fundamental rights
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CONCLUSION

 12.5 How can a juristic person act under 

substantive law?

inter alia “The legislation 
effective from 1 January 2014, as is clear from the cited Section 164 (1) and (2) of 
the Civil Code, is newly based on the fact that a member of the governing body acts 
as a representative sui generis of the juristic person (this is neither statutory nor 
contractual representation).”
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“sui generis”
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CONCLUSION

ratihabitio

(ex nunc) 

ex tunc
ratihabitio

vis-à-vis
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SPECIFIC FEATURES OF LEGAL ACTS TAKEN IN PROCEDURAL LAW

 12.6 Specific features of legal acts taken 

(not only by juristic persons) in procedural law

vice 
versa
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 12.7 Juristic person as a subject of responsibility
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NO-FAULT LIABILITY OF JURISTIC PERSONS

 12.8 No-fault liability of juristic persons
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 12.9 Liability of juristic persons based on fault
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LIABILITY OF JURISTIC PERSONS BASED ON FAULT
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CONCLUSION

 12.10 Vicarious liability of juristic persons

Responsibility Verantwortung
odpov dnost material

responsible entity

 liability Haftung
zavázanost formal

liable
qua

Kritika právní odpov dnosti [Critique of Legal Responsibility]
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 12.11 Administrative-law liability of juristic persons

nota 
bene

“breach of 
a duty imposed on the juristic person”

“breach of a duty imposed on a juristic person”

“the actual mandatory or necessary performance of supervision 
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CONCLUSION

over employees”

expressis 
verbis

“ne bis in idem”
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SUMMARY

(in Czech: “ru ení”) (in Czech: “odpov dnost”)

Haftung
Verantwortung

(ne bis in idem)
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